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ORDER  (W   BOARD  OF 
I\ATUP^\L  RESOURCES 
ESTABLISHING  WATER 
RESERVATIONS 


IXirsLLint:  to  Section  89-890,  R.C.M.  1947,  and  further  pursuant  to  those  certaiii 
ibcuiiiuaL.s  entitled  Findings  of  Fact  .inu  Conclusions  of  Law  made  by  the  ^bnLana -Board 
of  Natuial  Resources  and  Conservation  (hereinafter  Board)  in  this  matter,  said 
docunrnts  attached  hereto  .^md  by  this  reference  fully  and  conpletely  adopted  .and  in- 
corporaio'l  herein,  the  Board  hereby  grants  or  denies  the  above-described  applications 
for  roserv.-ition  of  water  as  set  forth  below: 

MLINICIP.'\L  RESEIWATIONS 

1.  Subject  to  the  conditions  stated  below  in  paragraphs  No.  9  through  24,  the 
Applicant,  City  of  Livingston,  pursuant  to  Application  No.  9940-r43B,  is  granted  a 
reservation  of  water  allowing  the  aopropriation  of  not  more  than  4,510  acre-feet  of 
water  per  year  witha^i  ivora/e  diversionary  flow  rate  of  6.23  cubic  feet  of  water  per 
second,  from  the  Yellowstone  River,  to  be  ased  for  municipal  water  supply. 

2.  Subiect  to  the  conditions  stated  below  in  paragraphs  No.  9  through  24,  the 
Ap;ui.jr.a)t,  City  of  Big  Timber,  pursuant  to  Application  Jfo.  8476-r43BJ,  is  granted  a 
reservation  of  water  allowing  the  appropriation  of  not  mare  than  365  acre-feet  of 
v.'atcr  oer  year  with  .1.1  avc  r  a;' j  divers  iotvjry  flow  rate  of  0.  50  cubic  feet  of  water  per 
second,  from  the  B^)ulder  Five?-,  to  be  used  for  municipal  water  supply. 
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i.   jiiliicct  Co  the  con(JiLLon;i  sLaLed  boLow  in  paragr^iphs  1^.  9  through  24,  the 
AiJoiiiMiit,  City  of  Coi'jil^us ,  pursuant  to  Application  No.  9937-r43Q,  is  granted  a 
reservation  of  water  allowing  the  appropriation  of  not  irore  than  883  acre-feet  of 
water  per  year  with  an  avorat^.a  diversionar/  flow  rate  of  1.22  cubic  feet  of  water  per 
second,  from  the  Yellowstone  River,  to  be  used  for  tnunicioal  water  supply. 

4.  Subject  to  the  conditions  stated  below  in  paragraphs  Lfo.  9  through  24,  tlie 
Applicant,  City  of  Laurel,  pursuant  to  Application  No.  9939-r43QJ,  is  granted  a 
reservation  of  water  allowing  the  appropriation  of  not  more  than  7,151  acre- feet  of 
water  per  year  with  at  aver-^'^e  diversionary  flow  rate  of  9.38  cubic  feet  of  water  per 
second,  from  the  Yellowstone  River,  to  be  used  for  municipal  water  supply. 

5.  Subject  to  the  conditions  stated  below  in  paragraphs  No.  9  through  24,  the 
Applicant,  Gity  of  Billings,  pursuant  to  .'\pplication  No.  9646-r,  is  granted  a  re- 
servation of  water  allowing  the  appropriation  of  not  more  than  41,229  acre-feet  of 
water  per  year  with  a:,  jvera;/.' diversionary  flow  rate  of  56.9  cubic  feet  of  water  per 
second,  from  the  Yellowstone  River,  to  be  used  for  inunicipal  water  supply. 

6.  Subject  to  the  conditions  stated  below  in  paragraphs  No.  9  through  24,  the 
Applicant,  City  of  i-Iiles  City,  pursuant  to  Application  No.  9954-r42K,  is  granted  a 
reservation  of  water  all(Tiving  the  appropriation  of  not  more  than  2,889  acre-feet  of 
water  per  year  with  c-in  avc-r;H-e diversionary  flow  rate  of  4.0  cubic  feet  of  water  per 
sccfMid,  from  the  Yellowstone  River,  to  be  used  for  municipal  water  supply. 

7.  Subject  to  the  conditions  stated  below  in  paragraphs  No.  9  through  24,  the 
ApplicTj-it,  City  of  Glcndivc,  pursuant  to  Application  Ife.  9938-r42M,  is  granted  a 
reservation  of  water  allowing  the  appropriation  of  not  more  than  3,281  acre-feet  of 
wafer  per  year  with  ,i::   .ivcra;  odiversionary  flow  rate  of  4.53  cubic  feet  of  water  per 
second,  from  the  Ye  1  Lo'aT-; tone  River,  to  be  used  for  municipal  water  supply. 

3.  Subject  to  the  conditions  stated  below  in  paragraphs  No.  9  through  24,  the 
Applicant,  Town  of  Broadus ,  pursuant  to  Application  No.  9953-r,  is  granted  a  reservation 


of  vnror  aLlowlnc  the  appropriation  of  not  more  than  605  acre-feet  of  water  per  year 
with  .in  a  vemqe  diversionary  flow  rate  of  0.84  cubic  feet  of  water  per  second,  from  the 
gro-jn(.V;ater,  to  be  used  for  municipal  water  supply. 

9.  The  reservations  are  ordered  adopted  subject  to  any  final  determination  of 
prior  existing  water  rights  in  the  source  of  supply  as  provided  for  by  I^ontana  ■  Law . 

10.  'Hie  reservations  are  ordered  adopted  subject  to  any  final  determination  of 
senior  water  rights  in  the  source  of  supply,  including  but  not  limited  to  any  decreed 
rights  of  federal  or  Indian  reserved  riphts,  but  not  subj-act  to  any  right  to  appropriat 
water  v^ich  nay  arise  from  the  permit  applications  suspended  by  the  Yellov/stone 
^bratorium  (Section  89-8-103  et  seg^.  ,  R.C.M.  1947).  Purusant  to  Section  89-8-105(2), 
R.C.M.  1947,  the  reservation  is  a  preferred  use  over  any  right  to  appropriate  water 
which  may  arise  from  the  permit  applications  suspended  during  the  Yellowstone 
Moratorium. 

11.  Ihe  reservant  may  only  appropriate  water  pursuant  to  the  reservation  at  such 
times  wlien  to  so  appropriate  will  not  adversely  affect  any  senior  water  right  in  the 
source  of  supply  as  set  forth  in  the  preceding  paragraph. 

12.  The  reservation  of  the  above  named  municipalities  are  to  have  priority  and 
be  considered  a  preferred  use  over  .aiiy  other  water  reservation  granted  by  the  Board. 

v^  13.  Tlie  reservation  is  intended  to  rt.tn  concurrently  with  and  overlap,  rather 
than  run  consecutively  with,  any  other  right  to  the  use  of  water  claimed  by  the 
reservant  but  not  perfected  to  the  effective  date  of  the  adoption  of  the  reservation. 

14.  Wijhin  three  years  of  the  effective  date  of  the  adoption  of  the  reservation, 
ench  reservant  slnall  submit  to  the  Board  a  water  conservation  plan  including,  but  not 
limited  to,  the  following: 

a)  A  listing  of  those  measures  encouraging  continued  water  conservation 
which  mil  be  implemented  by  tlie  reservant,  including  some  plans  or  designs  for 
measuring  devices  of  the  municipality's  water  system;  and 


b)  A  drourjiL  continj'.cncy  plan  setting  forth,  by  category  of  viser 
r.h(5so  reducLions  to  be  uiD)l(Ju;ntoil  by  tlie  rcservant  during  an  emergency  situation; 

and 

c)  Proper  docurrentation  including  data  relating  to  withdra'-v/I  of 

water,  depletion  and  return  flow;  and 

d)  Within  sLx  (6)  ncnths  of  the  submission  to  the  Board  by  the 
reservant  of  its  water  conservation  plan,  the  Board  shall  review  the  plan  and 
either  approve  it  or  require  the  reservant  to  appear  at  a  public  hearing  before 
the  Board  for  further  consideration  of  the  reservation;  and 

e)  Proper  legal  notice  shall  be  given  of  any  public  hearing 
revia^ang  the  reservant' s  water  conservation  plan;  and  pursuant  to  the  Montana 
Administrative  Procedure  Act.  •  •  ■   .    ■    - 

f)  After  a  public  hearing  the  Board    may  extend,  modify  or 
revoke  the  reservant 's  reservation. 

15(a)   At  least  sLx  (6)  months  in  advance  of  any  change  in  or  expansion  of 
its  physical  plant,  the  reservant  shall  submit  a  plan  to  the  Board  showing  such 
chianj/ed  or  expanded  points  of  diversion,  punping  facilities,  conveyance  facilities, 

and  storage  facilities. 

(b)  Upon  review  of  the  plan  submitted  by  the  reservant  pursuant  to  subparagraph 
(a)  above,  the  Board  may,  at  its  discretion,  grant,  modify  or  deny  the  proposed 
plan  or  portion  thereof  wiiere: 

(1)  Water  is  not  available  at  the  intended  point  of  diversion,  or 

(2)  The  olnn  adversely  affects  prior  water  rights,  or 

(3)  The  proposed  diversion,  impoundment  or  conveyance,  facilities  are 
inadeqaite,  or 

(4)  The  pkin  is  incompatible  with  local  and  regional  planning  efforts,  or 

(5)  Ihe  pLin  fails  to  meet  the  basic  interests  of  the  people  of 
MonC.-ma.  or 

(6)  The  plan  fails  to  ireet  the  objectives  of  the  reservation,  or 
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(7)  Tlie  pl.in  would  not;  be  in  corrj^Li.ince  with  pertinent  state  or 
federal  laws  or  environmental  standards,  or 

(8)  The  plan  does  not  demonstrate  adequate  and  reasonable  water 
conser'/ation  measures. 

(c)  The  Board  may  grant,  modify  or  deny  the  proposed  plan  or  a  portion  thereof 
within  six  (6)  months  after  the  date  of  submission  by  the  reservant. 

(d)  All  decisions  of  the  Board  are  appealable  under  the  provisions  of  the 
ybntana  Administrative  Procedure  Act. 

16.  Adequate  measuring  devices  approved  by  the  Montana  Department  of  Natural 
Resources  and  Conservation  (hereinafter  DNRC)  shall  be  installed  during  construction 
on  all  reservation  diversion,  iirpouiidment ,  conveyance  facilities  and  measurement  of 
return  flows.  Tne  water  diverted,  inpounded,  and/or  conveyed  shall  be  measured  and 
recorded  daily  throughout  the  life  of  the  project.  Such  records  shall  be  submitted 
to  the  Board  and  DNRC  periodically  as  requested. 

17.  Any  change  in  point  of  diversion,  place  of  ;jse,       return  fla>7,  or  place 
of  storage  from  the  olan  submitted  to  and  annroved  by  the  Board 
shall  be  in  accordance  with  procedures  established.  Sections  89-392  and  39-893,  R.C.M. 
1947.  tJo  change  shall  be  approved  viiich  does  not  meet  all  of  the  pertinent  criteria 
of  Section  89-890,  R.C.M.  1947,  for  issuance  of  an  order  adopting  a  reservation. 

18.  TliG  DMRC  nyiy,  with  approval  of  the  Board,  issue  terroorary  permits  for  the 
use  of  reserved  water,  provided  such  temporary  permits  are  subject  to  the  terms  and 
conditions  it  considers  necessary  for  the  protection  of  the  objectives  of  the 
reservation : 

(a)  Before  any  temporary  nermits  are  granted,  proper  legal  notice  must 
be  given  to  tlie  public  stating  the  request  for  the  temporary  permit  for  the  use  of 
reserved  water,  the  applicant,  the  amount  of  water  requested,  the  need  for  the 
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Lu.TPur.-irv  -iormit:,  the  piirnosc  for  the  temporary  permit  and  tlie  length  of  time 
for  the  tc-nporary  permit,  and  that  the  public  interest  is  being  served  by  an 

issaince  of  the  temporary  permit. 

19.  Ibe  reservant  shall  participate  in  and  adhere  to  water  management 

operations  tivat  may  be  implemented  in  the  future  by  the  State  of  ^bntana. 

20.  Pursuant  to  Section  89-890(6),  R.C.M.  1947,  the  Board  shall  within 
five  years  of  the  dnte  of  the  reservation,  and  thereafter  at  least  once  every 
ten  years,  review  the  reservation,  including,  but  not  limited  to,  any  required 
interim  reports  and  plans,  to  insure  that  the  objectives  of  the  reservation  are 
being  met.  Where  the  objectives  of  tho  reservation  are  not  being  met,  the  Board 
may  at  its  discretion  extend,  modify,  or  revoke  the  reservation.  Circumstances 
which  may  evidence  the  above  include,  but  are  not  limited  to,  the  following: 

(a)  Anticipated  demand  for  water  for  the  purpose  of  the  reservation 
has  not  raitorialized; 

(b)  Inadequacy  of  reservation  facilities; 

(c)  Noncompliance  with  Montana  or  federal  statutes  or  environmental 
standartis,  ' 

(d)  Incompatibility  with  local  or  regional  planning  efforts ; 

(e)  Use  of  the  reserved  water  for  other  than  beneficial  use  as 
defined  by  ^bntana  law; 

(f)  Noncompliance  with  any  of  the  conditions  of  this  Order. 

r2lJ  Any  and  all  liability  arising  from  the  reservation  is  the  sole  responsibility 
of  the  reservant.  In  ordering  a  reservation  adapted,  the  Board  assumes  no  liability. 
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22.  Q)nuit:ioas  of  r:hi.s  order  may  be  modified  or  withdrawn  by  the  Board  at  its 
discretion  should  future  circumstances  warrant.  In  such  event  notice  will  be  given, 
and,  if  objections  are  received,  a  hearing  will  be  held. 

/z3.)  If  part  of  this  order  is  invalid,  all  valid  parts  remain  in  effect.  If 
part  of  this  order  is  invalid  in  one  or  mere  of  its  applications,  the  part  remains  in 
effect  for  all  valid  application, 

24.  Paragraphs  1  through  24,  granting  and  conditioning  the.  eight  listad  municipal 
reservations,  are  ordered  granted  effective  at  /JA^O  o'clock  h^  .M.  on  the 

__lSjtL^y  °^  <Q&g^g^v»-t-XtX> .  1978,  so  as  to  provide  the  eight  nunicipal 

reservations  with  first  priority  of  use  among  the  Yellowstone  River  Basin  water 
reservation.  / 

Qiairman,  Montana  Board  of  Natural 
Resources  and  Conservation  ^ 


i^l^  >/.  T^^^^^^^Z^ 


IRKKLVriOr:  Rl'>:iiP.VATIOMS 

OF  CONSHRVATION  DISTRICTS 

Ai'ro  STATE  AGENCI'IS 

25.  Subject  to  the  conditions  stated  below  in  paragraphs  No.  43  tlirough 
"jZ,    Lli^  \ppl:c:int,  Park  Q.^nservation  District,  pursuant  to  Application  No. 
I0,004-r43E,  is  granted  a  reservation  of  water  allo\>ang  the  total  appropriation 
of  not  more  than  64,L25  acre- feet  of  water  per  year  with  a  maximum  diversionary 
i\cM  rate  of  445.'*  cubic  feet  of  water  per  second,  from  the  Yeliowstont  River, 
to  be  used  for  the  irrigation  of  approxiirately  21,664 acres.     ... 

26.  Subject  to  the  conditions  stated  below  in  paragraphs  No.  43  through 
53,  the  reservant,  Sweet  Grass  Conservation  District,  pursuant  to  Application 

L^.  9948-r42M,  is  granted  a  reservation  of  ^\;ater  allowing  the  total  appropriation 
of  not  more  than  46,245  acre-feet  of  water  per  year  with  a  maximum  diversionary 
flow  rate  of  363.4  cubic  feet  of  water  per  second,  from  the  Yellowstone  River 
and /souther/tributaries  of  the  Yellowstone  River  as  set  forth  in  the  aoplication, 
to  be  used  for  the  irrigation  of  approximately  15,313  acres. 

27.  Subject  to  the  conditions  stated  below  in  paragraphs  No.  43  through 
5S,  th.!  reservant,  Stillwater  Conservation  District,  pursuant  to  Application 

No.  9935-r43QJ,  is  granted  a  reservation  of  water  allowing  the  total  appropriation 
of  not  nii)re  than  16,755  acre- feet  of  water  per  year  with  a  maximum  diversionary 
flow  rate  of  122.1  cubic  feet  of  water  per  second,  from  the  Yellowstone  and  Still- 
water Rivers  and  ot'.icr  tributaries  of  the  Yellowstone  River  as  set  forth  in  the 
Application,  to  be  used  for  the  irrigation  of  approximately  5,290  acres. 

28.  Subject  to  the  conditigns  stated  below  in  paragraphs  No.  43  thro'jgh 
58,  the  reservant.  Carbon  Conservation  District,  pursuant  to  Aoplication 

lb.  9944-43D,  is  granted  a  reservation  of  water  allo\>ring  the  total  appropriation 
of  not'  more  than  22,676  acre-feet  of  water  per  year  with  a  maximum  diversionary 
flow  rate  of  130.  7  cubic  feet  of  water  per  second,  from  the  Yellowstone  and 
Clarks  Fork  Rivers  ;md  other  tributaries  of  the  Yellowstone  River  as  set  forth 
in  thj  Aprjlication.  tv)  b^  cscd  for  the  irrigation  of  approximately  10,034  acres. 


29.  Subject  to  the  conditions  stated  below  in  paragraphs  No.  43  through 
58,  the  reservant,  Yellowstone  Conservation  District,  pursuant  to  Aoplication 

No.  99A9-r42M,  is  granted  a  reservation  of  water  allowing  the  total  appropriation 
of  not  nore  than  57,963  acre-feet  of  water  per  year  with  a  maximum  diversionary 
flow  rate  of  373.2  cubic  feet  of  water  per  second,  from  the  Yellov/stone  River,  to 
be  used  for  the  irrigation  of  approximately  24,335  acres. 

30.  Subject  to  the  conditions  stated  below  in  paragraphs  No.  43  through 
58,  the  reservant.  Big  Horn  Conservation  District,  pursuant  to  Anplication 

No.  9952-r43P,  is  granted  a  reservation  of  water  allowing  the  total  anpropriation 
of  not  mare  thaii  20,135  acre- feet  of  water  per  year  with  a  maxinum  diversionary 
flow  rate  of  143. S  cubic  feet  of  water  per  second,  from  the  Big  Horn  River,  to 
be  used  for  the  irrigation  of  approximately  9, 175  acres . 

31.  Subject  to  the  conditions  stated  below  in  paragraphs  No.  43  through 
58,  the  reservant.  Treasure  Conservation  District,  pursuant  to  Application 
No.  10,003-r42KJ,  is  granted  a  reservation  of  water  allowing  the  total 
appropriation  of  not  more  than  18,361  acre-feet  of  water  per  year  with  a 
maximum  diversionary  flow  rate  of  118.6  cubic  feet  of  water  per  second,  from  the 
Yellowstone  and  Big  Horn  Rivers,  to  be  used  for  the  irrigation  of  approximately 
7,035  acres. 

32.  Subject  to  the  conditions  stated  below  in  paragraphs  No.  43  through 
58,  the  reservant,  Rosebud  Conservation  District,  pursuant  to  Application 

No.  10,005-r42KJ,  is  granted  a  reservation  of  water  allowing  the  total  appropriation 
of  not  more  thin  87,003    acre- feet  of  water  per  year  with  a  maximum  diversionary 
flow  rate  of  540.7  cubic  feet  of  water  per  second,  from  the  Yellowstone  River 
and  other  tributaries  as  set  forth  in  the  Application,  to  be  used  for  the  irriga- 
tion of  approximately  34,525  acres. 
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33.  Subject,  to  the  condiuionL;  stated  below  in  paraj^raphs  No.  43  through 
5u,  the  re.sor'yant ,  ['k)rrh  Cir^tor  Om-scrvatioa  Di:;trict,  pursuant  to  Application 
No.  9947-r42n.,  i.s  granted  a  reservation  of  water  allowing  the  total  appropriation 
of  not  r.oro  tlian  28,478  acre- feet  of  water  per  year.  From  the  total  of  this  re- 
ser\'ation,  13,301  acre- foot  per  year  is  froin  the  Yellowstone  River  and  10,177 
acre- feet  per  year  is  from  the  Powder  River  and  the  tributaries  of  the  Powder  River 
to  be  used  for  waterspreadtng . 

34.  Subject  to  the  conditions  stated  below  in  paragraphs  No.  43  through 

53,  the  reservant,  Powder  Pdver  Conservation  District,  pursuant  to  Application  No. 
9943- r42J,  is  granted  a  reser\'ation  of  water  allowing  the  total  appropriation  of 
not  more  than  13,680  acre- feet  of  water  per  year  from  the  Powder  River  mainstem  and 
tributaries  as  set  forth  in  the  Application  to  be  used  for  waterspreading  on  ap- 
proxinvitGly  9,120  acres.  The  Powder  River  Conservation  District  request  of  75,550 
acre-feet  per  vear  from  uie  Powder  River  is  denied. 

35.  Subject  to  the  conditions  stated  below  in  paragraphs  No.  43  tiirough  58, 
the  reservant,  Prai  rie  Q)unty  Coaservation  District,  pursuant  to  Application  tto. 
9946-r42i4,  is  granted  a  reservation  allowing  the  total  appropriation  of  not  nxjre 
tlian  68,467  acrc-fcet  of  water  per  year.  Of  the  total  reservation,  the  amount  of 
water  reserved  from  the  Yellowstone  River  is  68,024  acre- feet  per  year  to  be  used 
to  irrigate  22,241  acres  with  a  maximum  diversionary  flow  rate  of  552.7  cfs.  Of 
the  total  resen/ation,  the  anuunt  of  water  reserved  from  the  Powder  River  is  443 
acre- feet  of  water  per  ye.ir  to  be  used  for  waterspreading  of  295  acres. 

36.  Subject  to  the  conditions  stated  below  in  paragraphs  No.  43  through  58, 
the  reservant,  Dawson  0)unr.y  Conservation  District,  pursuant  to  Application  No. 
995I-r42M,  is  granted  a  reser'/ation  of  water  allowing  the  total  appropriation  of 
not  mure  than  45,355  acre-feet  of  water  per  year  with  a  maximum  diversionary 
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li'jv;  r,M<-  n\'    '',y).'^i    cubic  feet;  of  war.cr  per  second,  frcra  the  Yellov/stone  River, 
to  lie  LLsed  for  the  irrij^ation  of  aoproxinvitely  18,127  acres. 

37.  Subject  to  the  conditions  stated  below  in  paragraphs  No.  43  through 

58,  the  reservant,  Richland  County  Conservation  District,  pursuant  to  Application 
No.  9945-r42I-l,  is  granted  a  reservation  of  water  allowing  the  total  appropriation 
of  not  more  than  45 ,  620  acre-feet  of  water  per  year  with  a  maxinon  diversionary 
flow  rate  of  354.2  cubic  feet  of  water  per  second,  from  the  Yellowstone  River, 
to  be  used  for  the  irrigation  of  approxiraately  21,710  acres. 

38.  Subject  to  the  conditions  stated  below  in  paragraphs  No.  43  through 
58,  the  reservant.  Little  Beaver  Conservation  District,  pursuant  to  Application 
No.  11349-r42I.^-I,  is  granted  a  reservation  of  water  allowing  for  the  total  appro- 
priation of  not  more  than  12,773  acre-feet  of  water  per  year  from  O'Fallon,  Pennel 
and  Cabin  Creeks.  Of  the  reservation,  4,273  acre-feet  of  water  per  year  is  to 

be  used  for  the  purpose  of  irrigation,  6,000  acre-feet  of  water  per  year  is  to  be 
used  for  the  purpose  of  wflterspreading,  1,800  acre-feet  of  water  per  year  is  to 
be  used  for  stockwatering  ponds,  and  700  acre-feet  per  year  is  to  be  used  for  re- 
creational ponds. 

39.  Subject  to  the  conditions  stated  below  in  paragraphs  No.  43  through 
58,  the  reservant,  Buffalo  Rapids  Project,  pursuant  to  Application  ffo.  6294-r42M, 
is  granted  a  reservation  of  water  allowing  the  total  appropriation  of  not  more 
than  11,997  acre-feet  of  water  per  year  with  a  naxinum  diversionary  flow  rate  of 
16.55  cubic  feet  of  water  per  second,  from  the  Yellowstone  River,  to  be  used  for 
the  irrigation  of  approximately  3,100  acres  located  within  the  Terry  Unit  Additions, 
Fallon  Unit  Additions,  and  Buffalo  Rapids  Project  Additions,  as  set  forth  in  the 
Findings  of  Fact  and  Conclusions  of  Law  as  adopted  bv  the  Board. 

40.  Subject  to  the  conditions  stated  below  in  paragraphs  No.  43  through 
58,  the  reservant,  Montana  Department  of  State  Lands,  pursuant  to  Application  No. 
9931-r,  is  grantpd  a  reservation  of  water  allowing  the  total  appropriation  of  not 
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niKt;  Lhan  12,833  .icrc-foet  of  water  pt  r  year  wii.h  a  maximum  diversionary  flow 
ral(-  of  '6(>.\\   cuhic  FeeL  of  waCor  per  :;r'C()iKl,  from  the  YeLkwsLonc  Kiver,  BL?^ 
Horn  River,  Rock  Creek,  Daisy  Dean  Creek,  Alkali  Creek,  Big  Timber  Creek  and  Red 
Lodge  Creek,  for  the  irrigation  of  approximately  4,286  acres.' 

41.  Subject  to  the  conditions  stated  below  in  paragraphs  No.  43  through 
58,  the  reservant,  Montana  Department  of  State  Lands,  pursuant  to  Application  No. 
9933-r,  is  granted  a  reservation  of  water  allowing  the  total  appropriation  of  not 
more  tlian  25,889.78  acre- feet  of  water  per  year  mth  a  maximum  diversionary  flow 
rate  of  185.2  cubic  feet  of  \'jater   per  second,  from  sources  specified  in  Application 
No.  9933-r,  excluding  the  Tongue  and  Powder  Rivers,  for  the  irrigation  of  approxi- 
mately 9,236.82  acres. 

42.  Subject  to  the  cemditions  stated  below  in  paragraphs  No.  43  through  58, 
the  reservant,  Montana  Department  of  State  Lands,  pursuant  to  Application  No. 
9y34-r,  is  granted  a  reservation  of  water  allowing  the  total  appropriation  of 

nor  more  thaii  15,078  acre- feet  of  water  per  year  from  the  Yellowstone  River,  to  be 
used  for  water spreading  of  approximately  10,270  acres  of  land  located  in  Rosebud, 
Treasure,  Sweet  Grass,  Big  Horn,  Yellowstone,  Richland,  Prairie,  Dawson,  Powder 
River,  and  Custer  counties.  • 

\^3.  j  The  reservations  o.re   ordered  adopted  subject  to  any  final  deter^TVUT^ation  of  _ 
prior  existing  water  rights  in  the  source  of  supply  as  provided  for  by  Mantana  law. 

(44^  The  reservations  are   ordered  adopted  subject  to  any  final  determination  of 
senior  water  rights  in  the  source  of  supply,  including  but  not  limited  to  anv  decreed 
rights  or  federal  or  Indian  reserved  rights,  but  not  subject  to  any  right  to 
njTpropri.irp.  water  ^■iilch  nviy  .irise  froR  the  permit  applications  suspended  by  the 
Yellowstone  Moratorium  (Section  89-8-103  et  se£. ,  R.C.M.  1947).  Pursuant  to 
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;k  Liun  89-8-105(2),  R.C.M.  L947,  Che  reservation  is  a  preferred  use  over  any 
ri.j;hL  Lo  appropriate  water  which  may  arise  from  the  permit  applications  suspended 
during  the  Yellowstone  Moratorium. 

45.  The  reservant  vcay  only  appropriate  water  pursuant  to  the  reservation 
at  such  times  when  to  so  appropriate  will  not  adversely  affect  any  senior  water 
right  in  the  soucrce  of  supply  as  set  forth  in  the  preceeding  paragraph. 

(^46.)  The  reservant  slvall  within  three  years  of  the  effective  date  of  the 
adoption  of  the  reservation  submit  a  detailed  plan  identifying  projects  to  be 
developed  to  the  DNRC  for  approval  by  the  Board. 

(a)  The  plan  shall  include  a  list  of  accotrplishments  to  date,  a 
construction  schedule,  and  a  schedule  toward  putting  the  reserved  water  to 
beneficial  use.  Tlie  plan  shall  specify  the  scheduling  of  economic,  engineering, 
soils,  marketing  and  other  studies  i^^hich  mav  be  necessary.  The  plan  shall 
specify  in  detail  and  show  on  maps  (using  7%  minute  U.S.G.S.  Quadratic  maps,  if 
available  )  the  specific  projects  to  be  developed.  Except  upon  approval  of  the 
Board  such  projects  shall  be  limited  to  those  proposed  in  the  Application  and 
not  rejected  in  the  Findings.  The  plan  shall  specify  the  proposed  points  of 
diversion  and  associated  places  of  use;  the  rate  of  diversion  and  volume  of 
water  to  be  diverted  from  each  point  of  diversion;  the  periods  of  diversion  and 
use;  the  intended  location  of  diversion;  impoundment;  conveyance,  and  delivery 
facilities;  and  prelimiri.iry  engineering  plans  of  diversion,  impoundment,  conveyance, 
and  delivery  facilities.  The  preliminary  engineering  plans  shall  be  of  sufficient 
detail  to  show  the  capacity  size,  and  location  of  the  diversion,  impoundment, 
conveyance,  nnd  delivery  facilities.  The  plan  submitted  shall  be  consistent 

with  the  Application  as  limited  or  modified  by  the  Findings  and  with  the  reservation 
as  herein  ordered  adopted. 

(b)  Tlie  reservant  may  not  corrmence  construction  of  diversion, 
impoundment,  conveynnce ,  or  delivery  works  of  any  portion  of  the  plan,  except 
upon  approval  of  the  Bc;ard.  Vac   reservant  nust  submit  a  detailed  engineering 
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plan  of  the  proposed  facility  to  be  built  at  least  six  months  in  advance 
of  the  proposed  construction  starting  date. 

(c)  Upon  review  of  the  plan  submitted  by  the  reservant  pursuant 
to  subparagraphs  (a)  and  (b)  above  the  Board,  within  six  (6)  months  of 
submission  of  plans  by  the  reservant ,  may  at  its  discretion  approve, 
modify  or  deny  the  proposed  plan  or  a  portion  thereof.   Conditions  for 
denying  a  plan  may  result  from  one  or  more  of  the  following: 

(1)  Water  is  not  available  at  the  intended  point  of 
di  vers  ion ,  or 

(2)  The  plan  adversely  affects  prior  water  rights,  or 

(3)  The  proposed  diversion,  impoundment,  conveyance,  or 
delivery  facility  is  inadequate,  or 

(4)  The  plan  is  incompatible  with  local  and  regional 
planning  efforts,  or 

(5)  The  plan  fails  to  meet  the  basic  interests  of  the 
people  of  Montana,  or 

(6)  The  plan  fails  to  meet  the  objectives  of  the  re- 
servation, or 

(7)  The  plan  would  not  be  in  compliance  with  pertinent 
state  or  federal  laws  or  environmental  standards,  or 

(8)  The  plan  proposes  use  of  water  which  is  not  beneficial 
use  ,  or 

(9)  The  plan  does  not  demonstrate  adequate  and  reasonalbe 
water  conservation  measures,  or 

(10)  The  plan  is  not  reasonable  and  is  speculative. 

•J 

(d)  Upon  a  showing  of  good  cause  for  an  extension  of  time  to 
submit  a  plan,  the  Board  may  extend  the  time  that  the  reservant  has  to 
submit  a  plan,  but  the  Board  may  not  extend  the  time  past  five  years  of 
the  effective  date  of  the  adoption  of  the  reservation, 
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(e)  Tlic  Ijoard'^hJll  hIIow  t±ie  public  Co  comment  on  the  proposed  planj 
prior  to  the  Board's  decision. 

\ 47 .  The  reservant  may  only  appropriate  water  pursuant  to  the  reservation  at 
such  tuiEs  when  to  so  appropriate  will  not  adversely  affect  any  prior  water  re- 
servation as  adopted  by  the  Board. 

48.  The  reservant  shall  submit  to  the  Board  an  annual  progress  report  on 
each  anniversary  date  of  the  effective  date  of  the  adoption  of  the  reservation. 
This  requirement  shall  continue  in  effect  until  the  complete  development  of  the 
reservation.  The  annual  progress  report  shall  set  forth  acconplishments  toward 
the  conplete  development  of  the  reservation,  a  schedule  of  anticipated  progress, 
and  other  information  as  may  be  prescribed  by  the  Board,  Feasibility  studies; 
detailed  economics,  engineering,  environmental,  and  marketing  studies;  construction 
and  operating  plans;  water  contracts;  and  any  other  studies  and  plans  prepared 

in  conjunction  with  the  reservation  projects  shall  accompany  the  annual  progress 
report  submitted  next  following  their  conpletion,  except  that  environn^ntal 
statements  and  other  reports  having  time  limits  for  review  or  comment  shall  be 
submitted  imnediately  upon  their  completion. 

49.  Adequate  measuring  devices  approved  by  the  DNRC  shall  be  installed 
during  construction  on  all  reservation  diversion,  impoundment,  conveyance,  and 
delivery  facilities.  The  water  diverted,  impounded,  conveyed  and  returned  shall 
be  measured  and  recorded  on  a  regular  basis  throughout  the  life  of  the  project. 
Such  records  shall  be  submitted  by  the  reservant  to  the  Board  or  the  IMIC  upon 
request. 

50.  Any  change  in  point  of  diversion,  place  of  use,  use,  or  place  of 
storage  from  the  plan  approved  by  the  Board  shall  be  made  in 
accordance  with  the  procedures  established  by  Sections  89-892  and  89-893,  R.C.M. 
1947.  Tlie  Department  shall  approve  or  deny  the  proposed  change,  giving  due 
con?;ideration  to  the  requirements  of  the  public  interest.  No  change  shall  be 
approved  wiiich  does  not  meet  all  of  the  pertinent  criteria  of  Section  89-890, 
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K.C.M.  1%7,  for  the  i::,::u'ince  of  .m  (jrder  adopLint',  a  reservacion. 

(a)  The  Oepardnent  may  provide  for  a  public  hearing  on  any  change  in 
n<-)int  of  diversion,  place  of  use,  'jse  or  place  of  storage  from  the  plan  submitted 
to  and  approved  by  the  Board. 

51.  Tlie  D^JRC,  mav  '.Nrith  the  approval  of  the  Board,  issue  temporary  permits 
for  the  use  of  reserved  water,  provided  such  temporary  permits  are  subject  to 
the  tenrs  and  conditions  it  considers  necessary  for  the  protection  of  the  objectives 
of  the  reservation. 

52. A  The  reservant  shall  participate  in  and  adhere  to  water  management 


oporxU:4en5~~that  mav  be  implemented  in  the  future  by  the  State  of  ifcntana. 

53.  Pursuant  to  89-890(6),  R.C.M.  1947,  the  Board  shall  periodically,  but 
at  least  once  every  ten  years,  review  the  feasibility  studies,  detailed  plans, 
environmental  sLatements,  and  annual  reservation,  including  reports,  to  ensure 
that  the  objectives  of  the  reservation  are  being  met.  Where  the  objectives  of 
the   reservation  are  not  being  met,  the  Board  may  at  its  discretion  extend, 
modify,  or  revoke  the  reservation. 

(1)  Circumstances  which  ney  evidence  the  above  include,  but  are 
not  limited  Co,  the  f(5llowing: 

(a)  Failure  of  the  anticipated  demand  for  water  for  the 
purpose  of  the  reservation  to  materialize; 

(b)  Inadequacy  of  the  reservation  facilities; 

(c)  Noncompliance  with  tbntana  or  federal  statutes  for 
r?nvironnicntal  standards; 

(d)  Incomoatibility  'Adth  local  or  regional  planning  efforts; 

(e)  Use  of  the  reserved  waters  for  other  than  beneficial 
use  as  defined  by  Montana  law; 

(f)  Noncoiipliancc  willi  any  of  the  conditions  of  this  Order. 
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57.1  If  part  of  this  Order  is  invalid,  all  valid  parts  remain  in  effect.   If 
part  of  this  Order  is  invalid  in  one  or  more  of  its  applications,  the  part  remains 
in  effect  for  all  valid  applications. 
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(2)       The  Godrd  nuy  give  notice  and  provide   for  a  public  hearing  on 
whGLhc-r  to  extend,   modify  or   revoke  a    -esorvation.     The  public  hearing  will    be  held 
pursuant  to  the  procedures  of  the  Montana  Administrative  Procedure  Act. 

54.     The  reservations  shall   be  perfected  by  the  respective  reservants  as  set 
forth  in  the  following  table: 

Conservation  Districts  Year 

Stillwater  2000 

Powder  River  2000 

Carbon  2007 

Richland  2000 

Prairie  2000 

North  Custer  2007 

Sweet  Grass  .  2007  '      • 

Yellowstone  2007 

Dawson  1990 

Big  Horn  2007 

Treasure  '  2000 

Park  '  2007 

Rosebud  2000 

Little  Beaver  2000 

Buffalo  Rapids   Irrigation   District  2000 

State  Lands   -  9931 -r  2000 

State  Lands   -  9933-r  2000 

State  Lands   -  9934-r  '  2000 

55.     Any  and  all    liability  arising  from  the  reservation   is  the  sole  responsibility 
of  the  reservant.      In  ordering  a   reservation  adopted,   the  Board  assumes  no   liability. 

»  56J    Unless  othenvise  stated,   conditions  of  this  Order  may  be  modified  or  with- 
Hraivin  hy  t hf^-  Rn,Trd  at   its  discrf;tif'n  should  future  circumstances  warrant.      In  such 


event  notice  will   be  given,  and,    if  objections  are  received,  a  hearing  will   be  held. 
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IRRIG/MION  RESeWATIOM  OF 
FEDERAL  AGECIES 

59.  Subject  to  the  conditions  stated  beloiv  in  paragraphs  No.  59  through 
75,  tlic  :-c:;;cr^/ant ,  B\irc.iu  of  Lind  [^na^/.-mont ,  pursuant  to  Application  ^to.  12334- 

01- r,  is  jirnnted  a  reservation  of  water  allowing  the  total  diversion  and  appropriatic 
of  not  n>-)re  than  2,924  acre- feet  of  water  per  year  with  a  maximum  diverisonary 
flo\-j  rate  of  12.287  cv:bic  feet  of  water  per  second  from  0' Fallon  Creek,  a  tributary 
of  the  Yellowstone  lUver,  to  be  used  for  the  irrigation  of  approximatel /  1,992  acres 
from  May  15  through  September  15. 

60.  Subject  to  the  conditions  stated  below  in  para.graphs  No.  59  through 
75,  the  reservant,  Bureau  of  Land  Management,  pursuant  to  Application  No.  12334- 
02-r,  is  granted  a  reservation  of  water  allowing  the  total  diversion  and  appropriatic 
of  not  nore  than  17,476  acre- feet  of  water  per  year  with  a  maximum  diverisonary 
flow  rate  of  75.76  cfs  from  the  Yellowstone  River,  to  be  used  for  the  irrigation 

of  approximately  3,738  acres  from  Mav  15  through  September  15. 

1^1. \  The  reservations  are  ordered  adopted  subject  to  any  final  determination 
of  nrior  existing  water  rights  in  the  source  of  supply  as  provided  for  by  Montana 
law. 

(f62\'n.\e   reservatitms  are   ordered  adopted  subject  to  any  final  determination 
senior  water  rights  in  the  source  of  supply,  including  but  not  limited  to  any  decreei 
rights  or  federal  or  Indian  re'^er^/ed  rights,  but  not  subject  to  any  right  to 
appropriate  water  which  nay  arise  from  tl'.e  permit  applications  suspended  by  the 
Ycl  hjwstcme  Moratorium.  (Section  89-8-103  et  .Tcq.,  R.C.M.  194/).   Pursuant  to 
S'  cLion  39-8- 105 (.?) ,  R.C.M.  19'i7,  Lhe  reservation  is  a  preferred  use  over  any_ 
ri  ^htto_.:LDpropriaLc__waLer  wliich  nviv  arise  from  the  permit"  applications  suspended 
during  the   Yellowstone  tbratoriiim.         ■• 
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.;,j.  'Ihe  reservant  nav  only  appropriate  water  pursuant  to  the  reservation 
HL   rjuch  '  iniL-s  v/^icn  to  so  appropriate  vntLIL  not  adversely  affect  any  senior  water 
riL'.lit  in  the  so-ircc  of  supply  as  set  forth  in  the  preceeding  paragraph. 

54.  The  rcserv.-int  shall  within  three  years  of  the  effective  date  of  the 
adoption  of  the  reservation  submit  a  detailed  plan  identifying  projects  to  be 
developed  to  the  DI-JRC  for  approval  by  die  Board.  . 

(a)  The  nlan  shall  include  a  list  of  accomplishments  to  date,  a 
c "instruction  schedule,  and  a  schedule  toward  putting  the  reserved  water  to 
beneficial  use.  The  plan  shall  specify  the  scheduling  of  economic,  engineering, 
soils,  marketing  and  other  studies  wliich  may  be  necessary.  The  plan  shall 
specif 7  in  detail  and  shof.>7  on  maps  (asing  7%  minute  U.S.G.S.  Quadratic  maps,  if 
a'v/ailable,  the  specific  projects  to  be  developed.  Except  upon  approval  of  the 
Board  such  projects  shall  bo  liiuited  to  those  proposed  in  the  Application  and 
rot  rejected  in  the  Findings.  The  plan  shall  specify  the  proposed  points  of 
diversion  and  associated  places  of  use;  the  rate  of  diversion  and  volume  of 
water  to  be  diverted  from  ciich  point  of  diversion;  the  periods  of  diversion  and 
use;  thn   intended  location  of  diversion;  impoundment;  conveyance,  and  delivery 
facilitie.T;  and  preliminary  engineering  plans  of  diversion,  impoundment,  convey- 
ance, anci  delivery  facilities.   Fine  preliminary  engineering  plans  shall  be  of 

s- if  fie  lent  detail  to  shew  the  capac' ty  si::c,  and  location  of  the  diversion, 
imnour.diT^^r.t,  conveyance,  and  delivery  facilities.  Tlie  plan  submitted  shall  be 
consistent  vn.th  the  Application  as  limited  or  modified  by  the  Findings  aid  with 
the  resenyation  a;  herein  ordered  adopted. 

(b)  Ihe  reservant  may  not  coiimence  constrTaction_Qf-jiiv©rsion, 
imfw.mdiient,  convevance,  or  delivery  worlds  of  any  portion  of  the  plan,  except 
uoop.  approval  of  the  Board.  The  reservant  mast  s'obmit  a  detailed  Engineering 
nl.m  of  the  proposed  f-'.cilitv  to  be  b'^lt  at  least  six  months  in  advance  of  the 
Dror>osed  construction  .-^tartinp,  date. 
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'c)      UpcMi   review  of  the  plan   submitted  by  the  reservant  pursuant  to 
suliDaragrapns   (a)   and  (b)   above   the  Board,   within  six  (6)   months  of  submission 
of  plans  by   the   reservant,   may  at   its   discretion  approve,   modify  or  deny  the 
proposed  plan  or  a  portion   thereof.      Conditions    for  denying  a  plan  may  result   from 
one  or  more  of  the   following: 

(1)  Water  is  not  available  at  the  intended  point  of  diverision, 
or 

(2)  The  plan  adversely  affects   prior  water  rights,   or 

(3)  The  propo'^ed  diversion,   impoundment,  conveyance,  or  delivery 
facility   is   inadequate,   or 

(4)  The  plan   is   incompatible  with  local    and  regional   planning 
efforts,   or 

(5)  The  plan   fails   to  meet  the  basic   interests  of  the  people  of 
Montana,   or 

(6)  The  plan   fails   to  meet  the  objectives  of  the  reservation,   or 

(7)  The  plan  would  not  be  in  compliance  with  pertinent  state  or 


federal    laws  or  environmental    standards,   or 
(3)     The  plan  proposes  use  of  water  which  in  not  a  beneficial 
use,  or 

(9)  The  plan  does   not  demonstrate  adequate  and  reasonable  water 
cnn'^orvation  iiieasure'^^  or  a 

(10)  The  ()ldii    is   not   reasonable  and   is   speculative 


(d)     Upon  a  jjifliving  oT  good  fe'j use -ffm-^u. extension  of  time  to  submit  a 
plan,^ht^_B()a_rd  may  ^x_^ix<LJU]c__time  ^hat  the   reservant  has   to  submit  a  plan,   but 
tjTO  Board  iiiayjiotextend   the  time  past   five  years  of  th$„&ffeGt.l.ye  date  of  the 
adoption  or  the  rrrervation. 

(p)     Thr  ^,03r(i  sh<^ll   allow  tlie  public  to  comment  on  the  proposed  plan 
pri;n-  to    Lhc  :<oird's   dt:'    'on. 
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/6'3.  yiTIie  rescTvant  miy  only  appropriate  water  pursinnt  to  the  reservation 
at  sucti  r  iiiie;;  wiu-n  Lo  mi  .ippropriaic  will  iU)L  advi-rrjcly  affect  any  pri(5r  water 
resur/ation  as  adopted  by  the  Board. 

/66^  Ihe  reservant  shall  submit  to  the  Board  an  annual  progress  report  jan 
each  anniversary  date  of  the  effective  date  of  the  adoption  of  the  reservation. 
This  requirement  shall  continue  in  effect  until  the  conplete  development  of  the 
reservation.  The  annual  progress  report  shall  set  forth  accomplishments  toward 
the  complete  development  of  the  reservation,  a  schedule  of  anticipated  progress, 
and  other  information  as  may  be  prescribed  by  the  Board.  Feasibility  studies; 
detailed  economics,  enr^Lneering,  environmental,  and  marketing  studies;  construction 
and  operating  plans;  water  contracts;  and  any  other  studies  and  plans  prepared 
in  conjunction  mth  the  reservation  projects  shall  accompany  the  annual  progress 
report  submitted  next  follovinng  their  completion,  except  that  environmental 
statements  and  other  reports  liaving  time  limits  for  review  or  comnent  shall  be 
submitted  iirmediately  ijpon  their  completion. 

67.  Adequate  measuring  devices  approved  by  the  DNRC  shall  be  installed 
durini'^  construction  on  all  reservation  diversion,  impoundment,  conveyance,  and 
delivery  facilities.  The  water  diverted,  impounded,  conveyed  and  returned  shall 
be  measured  and  recorded  on  a  daily  basis  throughout  the  life  of  the  project. 
Such  records  shall  be  submitted  by  the  reservant  to  the  Board  or  the  IMIC  upon 
request. 

68.  Any  chanp;e  in  point  of  diversion,  place  of  use,  use,  or  place  of 
storag*?  from  the  pljn  approved  by  the  Board  shall  be  made  in 
accordance  with  the   procedures  established  by  Sections  89-892  and  89-893,  R.C.M. 
1947.  Ihe  Department  shall  approve  or  deny  the  proposed  change,  giving  due 
consideration  to  the  requirements  of  the  public  interest.  No  change  shall  be 
approvixi  wliich  does  nor  meet  all  of  the  pertinent  criteria  of  Section  89-890, 
R.C.M.  1947,  for  the  i.:suince  of  .in  order  adopting  a  reservation. 
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(a)     'Hic  Departr.Kjnt:  may  provide  Eor  a  public  hearing  on  any  change 
in  point  of  diversion,  place  of  use,  use  or  place  of  storage  from  the  plan  submitted 
to  and  approved  by  the  l^^ard. 

69.  Tne  DNRC,  may  with  the  approval  of  the  Board,  issue  tenporary  permits 
for  the  use  of  reserved  water,  provided  such  tenporary  permits  are  subject  to 

die  terms  and  conditions  it  considers  necessary  for  the  protection  of  the  objectives 
of  the  reservation. 

70.  The  reservant  shall  participate  in  and  adhere  to  water  management 
operations  that  may  be  implemented  in  the  future  by  the  State  of  Montana. 

71.  Pursuant  to  89-890(6),  R.C.M.  1947,  the  Board,  shall  periodically,  but 
at  least  once  everv  ten  years,  review  the  feasibility  studies,  detailed  plans, 
environnental  statements,  and  annual  reservation,  including  reports,  to  ensure 
that  the  objectives  of  the  reservation  are  being  met.  Where  the  objectives  of 
the  reservation  are  net  being  met,  the  Board  may  at  its  discretion  extend,  modify 
or  revoke  the  reservation. 

(1)  Circumstances  ^A/hich  may  evidence  the  above  incli-ide,  but  are 
not  liniLed  to,  the  following: 

(a)  Failure  of  the  aniticipated  demand  for  water  for  the 
purpose  of  the  reservation  to  materialize; 

(b)  Inadequacy  of  the  reservation  facilities ; 

(c)  Noncompliance  with  Montana  or  federal  statutes  for 
environmental  standards; 

(d)  Incompatibility  witti  local  or  regional  planning  efforts; 

(e)  Use  of  the  reserved  waters  for  other  than  beneficial 
use  as  defined  by  Montana  law; 

(f)  Noncompli.ince  with  anv  of  the  conditions  of  this  Order. 
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(2)      The  B:jar(l  iiioy  'jivc  notice  nnd  provide   for  a   public  hearing  on 
whether  to  extend,   modify  or  revoke  a   reservation.     The  public  hearing  will    be  held 
pursuant   to  the  pi'ocedures  of  the  Montana  Administrative  Procedure  Act. 

72.  The  reservant  shall    perfect   the  reservation  by  the  year  2000  or  by  such 
extended  time  period  as  the  Board  in  its  discretion  may  designate. 

73.  Any  and  all    liability  arising   from  the  reservation   is   the  sole  responsi- 
bility of  the  reservant.      In  ordering  a   reservation  adopted,   the  Board  assumes  no 
liability. 

74.  Unless  othen'/ise  stated,   conditions  of  this  Order  may  be  modified  or 
withdrawn  by  the  Board  at   its   discretion  should   future  circumstances  warrant.      In 
such  event  notice  will   be  given,  and,   if  objections  are  received,  a  hearing  will 
be  held, 

75.  If  part  of  this  Order  is  invalid,  all   valid  parts  remain  in  effect.      If 
part  of  this  Order  is  invalid  in  one  or  more  of  its  applications,  the  part  remains 
in  effect   for  all    valid  applications. 

76.  Paragraphs  No.   59  through  76,   granting  and  conditioning  the  X.^n  Federal 
Irrigation  Reservations,  and  the  three  State  Agencies',  and  the  Conservation 
Districts',   and   Irrigation   District   Irrigation  Reservations,   are  ordered  adopted 
effective  ^\tl{',  (^    o'clock  _P_M.   on   the      /j"   day  of   QiG^vv^A-^^-^  1978. 
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ChaLrrvon.   ^bnLana  Board  ot  Na't 
Rti.soiirces  and  Conservation   '^ 


V^??^        / 


<^^z/^ 
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MULTIPUKPOSE  REl-IiRVATIONS 
VOR  A   .STA'lE  AG1':NCY 

76.  SiibjecC  to  the  conditions  stated  below  in  paragraphs  No.  76  through  91, 
the  Applicant,  Montana  Department  of  Natural  Resources  and  Conservation  (DMRC) 
pursuant  to  Application  No.  9942-rA2C,  is  granted  a  reservation  of  383,000  acre- 
feet  per  year  of  water  allowing  the  total  appropriation  of  not  more  than  450.000 
acre- feet  of  water  per  year,  from  the  Tongue  River,  to  be  stored  in  an  enlarged 
Tongue  River  Reservoir  and  to  be  used  for  all  beneficial  uses  allowed  >v  Montana 
law. 

77.  The  reservation  of  the  Department  of  Natural  Resources  and  Conservation 
is  subject  to  the  following:  ;  :  •  -..■■■-■ 

(a)  Part  of  this  reservation  is  to  be  used  to  meet  the  purpose  of 
the  Department  of  State  Lands  reservation  for  1,431  acre- feet  per  year  from  the 
Tongue  River  (Application  9931-r)  and  390  acre- feet  per  year  from  the  Tongue 
River  (Application  9933-r) . 

(b)  Part  of  this  reservation  is  to  be  used  to  meet  the  request  of  the 
Big  Horn  Conservation  District's  reservation  request  for  1,034  acre-feet  per  year 
from  the  Tongue  River  (Application  9952-r43P) .  '       ' 

(c)  Part  of  this  reservation  is  to  be  used  to  meet  the  reservation  re- 
quest of  the  Rosebud  Conservation  District  for  7,144  acre-feet  per  year  from  the 
Tongue  River  (Application  No.  10,005-r42KJ) .         >  , 

(d)  Part  of  this  reservation  is  to  be  used  to  meet  the  reservation  re- 
quest of  North  Custer  Conservation  District  for  10,897  acre-feet  per  year  from  the 
Tongue  River  (Application  No.  9947- r42M). 

(e)  The  Department  of  Natiirai  Resources  is  to  cause  to  release  an  average 
of  75  cfs  from  the  reservc^ir  for  instream  flow  purposes  below  the  reservoir. 


73.  The  reservation  is  ordered  adopted  subject  to  any  final  determination 
of  prior  existing  water  rights  in  tiie  source  of  supply  as  provided  for  by  Montana 
law. 
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79.  Ihti  rescr-yaLion  is  ordered  adopted  subject  to  all  existing  and/or 
inciioate  senior  water  rights  in  the  source  of  supply,  incl-uding  but  not  limted  to 
anv  decreed  rights  or  federal  or  Indian  reserved  rights,  but  not  subject  to  any 
rights  to  aporopriate  water  -^ich  my  arise  from  the  permit  applications  suspended 
by  the  Yellowstone  Itoratorium  (Section  89-8-103  et  se£. .  R.C.M.  1947).  Pursuant 
to  Section  39-8-105(2).  R.C.M.  19A7,  the  reservation  is  a  preferred  use  over  any 
righ.t  to  appropriate  water  which  my  arise  from  the  pennit  applications  suspended 
during  the  Yellovretone  ncratorium. 

80.  The  reservant  nvay  only  appropriate  water  pursuant  to  the  reservation  at 
such  tines  when  to  so  appropriate  will  not  adversely  affect  any  senior  right  in 
the  so'jrce  of  supoiy  as  set  forth  in  the  preceding  paragraph. 

^^-  'P-^^  reservant  shall  as  soon  as  practicable,  but  not  nore  than  five  C^) 
years,  suhmit  detailed  plans  to  th.e  Board  for  the  Board's  annroval. 

(a)  The  plan  shall  include  a  list  of  acconplishn^ts  to  date,  constructio 
pla;-,s  (if  available),  a  construction  schedule,  and  a  detailed  assessnent  of 
specific  uses  and  benefits.  The  plan  shall  where  applicable  specify  in  detail  and 
show  on  maps  (using  7%  minute  quadratic  USGS  maps,  if  available)  the  nroposed 
sources  and  points  of  diversion;  sites  and  sizes  of  facilities;  the  rate  of  diversion 
and  voh^xB  of  water  to  be  diverted  from  each  so'urce  and  point  of  diversion;  the 
vol-uTTK.  of  storage  at  each  facilitv;  the  period  of  diversion  for  each  diversion;  the 
period  of  use  for  each  use;   tne  frequency  and  rmgnitude  of  drawdavn;  the  intended 
location  of  diversion,  impoundment,  and  convevance  facilities;  and  preliMnary 
engineering  plan.,  of  diversion,  impo-unchent ,  and  conveyance  facilities. 

(b)  The  reservar.t  sh.-dl  not  conr^.ce  constractia.  of  diversion,  im^oundn^n 
or  convey...ce  facilities  or  anv  other  portion  of  the  plan  except  uoon  approval  of 
the  Boarci.  The  reservant  shall  submit  a  detailed  engineering  plan  of  the  proposed 
project  prior  to  the  construction  starting  date. 
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(c)  The  re:ier\--ant:  shall  include  in  ics  plan  provision  for  maintenance 
of  in.-.crcam  flcjtw  releases  from  che  eniari^ed  reservoir  in  siach  amounts  as  shall 
be  set  forth  in  the  plan  and  apjiroved  by  the  Board, 

(d)  Upon  re\new  of  the  plan  submitted  pursuant  to  subparagraph  (a)  , 

approve 
(b),  or  (c)  above,  the  Board  may  at  its  discretion Anodify  or  deny  the  proposed 

plan  or  a  portion  thereof.  Conditions  for  denying  a  plan  may  result  from  one  or 
more  of  the  following: 

(1)  Viater  is  not  available  at  the  intended  diverions  for 

this  appropriation,  or 

(2)  The  plan  or  any  portion  thereof  adversely  affects  prior 
water  rights,  or 

(3)  The  plan  or  any  portion  there  of  is  inadequate,  or 

(4)  The  plan  or  any  portion  thereof  is  incompatible  with 
local  or  regional  planning  efforts,  or 

(5)  The  plan  or  any  portion  thereof  fails  to  meet  the  best 
interests  of  the  people  of  Montana,  or 

(6)  The  plan  or  any  portion  thereof  fails  to  meet  the 
objectives  of  the  reservation,  or 

(7)  "the  plan  or  any  portion  thereof  would  not  be  in  compliance 
vvlth  pertinent  state  or  federal  laws  or  environmental 
standards,  or 


(8)  The  plan  or  any  portion  thereof  proposes  a  use  of  water 
wtiich  is  not  a  beneficial  use,  or 

(9)  The  pl.on  or  any  portion  thereof  does  not  demonstrate 

3Sl(-^<T^'Vf-»^  3nd  reasonable  tiffjter  conservation,  measures . 
(10)   The  plcin  is  not  redboriabie  or  is  speculative. 

(e)  Public  notice  sliall  be  given  of  any  plans  of  the  reservant. 

(f )  T"he  i3oard  shall  provide  for  the  nuhlic  cor.nent  on  the  proposed  plan 
nrior  to  the  Board's  decision,  and,  mav  hold  pub!  ic  hearings. 
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62.     'Hie  rcservant  shall  svibmit  ':o  the  Board  an  annual  progress  report  on 


each  ^amiversarv  ciate  ot  the  effective  tiate  of  the  adoDtion  of  the  reservation. 
Ihis  condition   shall  continue  in  effect  until  conpletion  of  the  project.  The 
annual  progress  report  shall  set  forth  accomplishments  toward  completion  of  the 
proiect,  a  schedule  of  anticipated  progress,  and  other  information  as  may  be 
prescribed  by  the  Board.  Feasibility  studies;  detailed  economic,  engineering, 
environmental,  and  marketing  studies;  construction  and  operating  plans;  v.'ater 
contracts;  and  any  other  studies  and  plans  prepared  in  conjunction  \^n.th  the  re- 
servation sliall  accompnav  the  annual  progress  report  submitted  next  following  their 
completion,  except  that  environmental  statements  and  other  reports  having  tiirie 
limits  for  review  or  conrrjL'nt  shall  be  submitted  imnediately  upon  their  completion. 

33.  Adequate  measuring  devices  approved  by  the  D^JRC  shall  be  installed 
during  construction  on  all  reservation  facilities.  The  water  diverted,  distributed, 
and/or  :;tored  shall  be  measured  and  recorded  daily  throughout  the  life  of  the 
project.  Such  records  shall  be  submitted  to  the  Board  or  DMRC  uoon  request. 

84.  Any  change  in  ooint  of  diversion,  place  of  use,  use,  quantities  of  water 
allocated  to  various  use;;,  place  of  storage,  distribution  facilities,  or  time  and 
rate  of  distribution  sliriil  be  made  in  accordance  with  sections  39-892  and  59-893, 
R.C.iM.  1947.  The  Board  shall  approve  or  deny  the  prooosed  change,  giving  due 
consideration  to  the  requirements  of  the  public  interest.  No  change  shall  be 
approved  wliich  does  not  \voet   all  of  the  pertinent  criteria  of  Section  89-890,  R.C.M. 
1947,  for  the  issuance  of  an  order  adopting  a  reservation. 

(a)  Public  notices  shall  be  given  of  any  request  for  a  change  in  point 
of  diversion,  place  of  ;ii;e,  use,  quantities  of  water  allocated  to  various  uses, 
pi.MCG  nf  .storage,  c'.i.srribution  facilities  or  time  or  rate  of  distribution. 

(b)  Tiitj  I'/jard  shiLl  provide  for  the  public  to  corment  on  the  requests, 
and,  nuy  hold  nub  lie  he,  i  rings. 


■29- 


35.  Tne  uesGr\'anr.  ::vav,  'vitih  -approval  of  the  Board,  issue  temporary  perrrits 
for  the  use  of  reserved  water,  pro\-'idecl  such  terrporarv  permits  are  subject  to 

the  terms  and  conditions  it  con;;iflors  necessary  for  the  orotection  of  the  objectives 
of  the  reservation. 

36.  The  reservant  shall  participate  in  and  adhere  to  water  management  operations 
that  mav  be  impleirentcd  in  the  feature  bv  the  State  of  Montana. 

37.  Pursuant  to  Section  39-390(6),  R.C.M.  1947,  the  Board  shall  oeriodically , 
but  at  least  once  every  ten  years,  reviei>;  this  reservation,  including  feasibility 
studies,  detailed  olans,  environmental  statements,  and  annual  reports,  to  ensure 
that  the  objectives  of  the  reservation  are  being;  met.  VJhere  the  objectives  of  the 
reservation  are  not  I.oing  met,  the  Board  may  at  its  discretion  extend,  modify,  or 
revoke  the  reservation. 

(1)  Circumstances  which  may  evidence  the  above  include,  but  are  not 
limited  to,  the  followinp,: 


(b)  Failure  of  anticipated  demand  for  water  for  the  purpose  of  the 
reservation  to  materialize: 

(c)  Inadequacy  of  reservation  facilities; 

(d)  Noncoiripliance  with  flontana  or  federal  statutes  or  environmental 
standards ; 

(e)  IncompaLibiiiLy  i>n.th  Local  or  rep,ional  planning  efforts; 
Cf)  Use  of  r.he  reser>/ed  water  for  other  than  beneficial  use  as 

defined  by  >bntan;i  law; 

(g)  ^imcompI  L.ince  witii  any  of  the  conditions  of  this  Order. 
(2)   (a)  Public  notice  sliall  be  given  of  any  reviev-;  of  the  reservation; 
(b)  Tue  Board  shall  provide  for  Che  public  to  comiiLTnt  on  the 
rcvio\7  of  the  reservation,  ami,  miv  liold  ni-blic  hearings. 
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o3.  /Viy  aii(i  ail  Li.iDiiity  arisinp,  from  the  reservation  is  the  sole  responsi- 
bLIitv  of  the  rescr^j-aiTt,   In  ordering  a  reservation  adopted,  the  Board  assumes 
net  llal)LLity. 

89.  Conditions  of  this  Order  may  be  modified  or  withdratm  by  the  Board  at 
its  discretion  should  future  circumstances  warrant.  In  such  event  notice  will 
be  given,  and,  if  objections  are  received,  a  hearing  will  be  held. 

90.  If  part  of  this  t^der  is  invali  i,  all  valid  oarts  remain  in  effect. 
If  part  of  this  Order  is  invalid  in  one  or  more  of  its  applications,  the  part 
reriains  in  effect  for  all  valid  applications. 


■31- 


MULTiPi,i:r{).si'.  i<j'::;i'UWA'iiONS 

R)R  reOLlFAL,  AGENCIES 

92.  Subject  Co  the  conditions  stated  below  in  paragraphs  No.  92  through  108, 
the  Applicant,  U.S.  Bureau  of  Reclamation,  pursuant  to  Application  No.  12330-r42KJ, 

s  granted  a  reservaticjn  of  water  allo'^/lng  the  total  appropriation  of  not  nore 
than  121,800  acre- feet  of  water  per  year  from  the  Yellowstone  River,  to  be  stored 
in  die  proposed  Cedar  Ridgo  Project  and  to  be  used  for  municipal,  industrial,  re- 
creational, and  fish  and  wildlife  purposes. 

93.  Subject  to  the  conditions  stated  below  in  paragraphs  No.  92  through  108, 
the  Applicant,  U.S.  Bureau  of  Reclamation,  pursuant  to  Application  No.  1  2332-r42K, 

is  granted  a  reservation  of  water  allowing  the  total  appropriation  of  not  ncre 
than  539,000  acre- feet  of  water  per  year  from  the  Yellowstone  River,  to  be  stored 
in  the  proposed  Sunday  Creek  Reservoir  and  to  be  used  for  municipal,  indtistrial,  re- 
creational, and  fish  and  wildlife  purposes. 

94.  Subject  to  the  conditions  stated  below  in  paragraphs  No.  92  through  108, 
the  Applicant,  U.S.  Bureau  of  Reclamation,  pursuant  to  Apnlication  No.  12331-r43Q, 
is  granted  a  reservation  of  water  allowing  the  total  appropriation  of  not  more 

tiian  63,700  acre-feet  of  water  per  year  from  the  Yellowstone  River,  to  be  stored 
in  the  nrorosed  Buffalo  Creek  E^servoir  and  to  be  used  for  nunicipal,  industrial, 
recreational,  and  fish  and  wildlife  purposes. 

95.  The  reservant,  U.S.  Bureau  of  Reclamation,  shall  seek  Congressional 
authorization  for  a  feasibility  study  of  the  proposed  Cedar  Ridge  Project  within 
five  years  of  tlie  effective  dice  of  the  adoption  of  the  reservation. 

96.  The  reservation  is  ordered  adopted  subject  to  any  final  determination  of 
prior  existing  water  rights  in  the  source  of  supply  as  provided  for  by  Itontana  law. 
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c'?.  Vm2   rescr^/.Tiion  is  ordered  adopted  subject  to  ail  existing  and/or 
inchoate  senior  water  rights  in  the  source  of  supply,  including  but  not  limited 
to  any  decreed  rights  or  federal  or  Indian  reserved  rights,  but  not  subject  to 
any  rights  to  appropriate  water  which  may  arise  from  the  permit  applications 
suspended  by  the  Yellowstone  t>foratoriu:n  (Section  89-3-103  et  seq. ,  R.C.M.  1947). 
Pursuant  to  Section  89-8-105(2).  R.C.M.  1947,  the  reservation  is  a  preferred  use 
over  any  right  to  appropriate  water  v^ich  may  arise  from  the  permit  applications 
suspended  d^jring  the  Yellowstone  moratorium. 

98.  The  reservant  may  only  appropriate  water  pursuant  to  the  reservation 
at  such  times  v^en  to  so  appropriate  will  not  adversely  affect  any  senior  right 
in  the  source  of  supply  as  set  forth  in  the  preceding  paragraph, 

99.  The  reservant  shall  as  soon  as  practicable,  but  not  more  than  seven 
(7)  years,  submit  preliminary  plans  to  the  Board  for  the  Board's  approval. 

(a)  The  plan  shall  include  a  list  of  acconplishments  to  date,  constructi 
plans  (if  available),  a  construction  schedule,  and  a  detailed  assessment  of 
specific  uses  and  benefits.  The  plan  sliall  where  applicable  specify  in  detail 

and  show  on  maps  (using  7%  minute  quadratic  USGS  maps,  if  available)  the  proposed 
sources  and  points  of  diversion;  sites  and  sizes  of  facilities;  the  rate  of 
diver.sion  and  volume  of  water  to  be  diverted  from  each  source  and  point  of 
diversion;  the  volume  of  storage  at  each  facility;  the  period  of  diversion  for 
each  diversion;  the  period  of  use  for  each  use;  the  frequency  and  magnitude  of 
drawdown;  the  intended  location  of  diversion,  impoundment,  and  conveyance  facilitie 
and  preliminary  engineering  plan§  of  diversion,  inpoundment,  and  conveyance 
facilities. 

(b)  The  reser-.'ant  shall  not  cormxTnce  construction  of  diversion, 
inpoundnicnt ,  or  conveyance  facilities  or  any  other  portion  of  the  plan  except 
upon  approval  of  the  Board.  The  reservant  shall  submit  a  detailed  engineering 
plan  of  tne  proptjsed  project  pricr  to  the  construction  starting  date. 
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10').  Ilio  r«scrvanf.  ;;liaU  submLL  to  t:h(>  Px^ard  an  annual  progress  report  on 
each  anniversary  date  of  the  effective  date  of  the  adoption  of  the  reservation. 
This  condition   shall  continue  in  effect  until  completion  of  the  project.  The 
annual  progress  report  shall  set  forth  acconplishments  toward  conpletion  of  the 
project,  a  schedule  of  anticipated  progress,  and  other  information  as  may  be 
prescribed  by  the  Board.  Feasibility  studies;  detailed  economic,  engineering, 
environmental,  and  marketing  studies;  construction  and  operating  plans;  water 
contracts;  and  any  other  studies  and  plans  prepared  in  conjunction  with  the  re- 
servation shall  accompnay  the  annual  progress  report  submitted  next  following 
their  completion,  except  that  environmental  statements  and  other  reports  having 
tine  limits  for  review  or  conment  shall  be  submitted  inmediately  upon  their 
conpletion, 

101.  Adequate  measuring  devices  approved  by  the  DNRC  shall  be  installed 
during  construction  on  all  reservation  facilities.  The  water  diverted,  distributed, 
and/or  stored  shall  be  measured  and  recorded  daily  throughout  the  life  of  the 
project.  Such  records  shall  be  submitted  to  the  Board  or  IXIRC  upon  request. 

102.  Any  change  in  point  of  diversion,  place  of  use,  use,  quantities  of 
water  allocated  to  various  uses,  place  of  storage,  distribution  facilities,  or 
time  and  rate  of  distribution  shall  be  made  in  accordance  with  sections  89-892 
and  89-893,  R.C.M.  1947.  The  Board  shall  approve  or  deny  the  proposed  change, 
giving  due  consideration  to  the  requirements  of  the  public  interest.  No  change 
shall  be  approved  which  does  not  meet  all  of  the  pertinent  criteria  of  Section 
89-890,  R.C.M.  1947,  for  the  issuance  of  an  order  adopting  a  reservation. 

(a)  Public  notices  shall  be  given  of  any  request  for  a  change  in 
point  of  diversion,  place  of  use,  use,   quantities  of  water  allocated  to  various 
uses,  place  of  storage,  distribution  facilities  or  time  or  rate  of  distribution. 

(b)  'ihe  Board  shall  provide  for  the  public  to  conment  on  the  requests, 
and,  may  hold  public  hearings. 
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(c)  The  reservnnt  shall  include  in  its  pl.in  provision  for  maintenance 
of  Ln.-.Lrc.LTi  Clow  releases  froni  the  enlar;;ed  reservoir  in  such  amounts  as  shall 
.be  set  forth  in  the  olan  and  approved  by  the  Board. 


(d)  Upon  reviev?  of  the  plan  submitted  pursuant  to  subparagraph  (a) , 

approve 
(b) ,  or  (c)  above,  the  Board  may  at  its  discretion/modify  or  deny  the  prooosed 

plan  or  a  portion  thereof  conditions  denying  a  plan  may  result  from  one  or  more 
bt  the  folTowing: 

(1)  Water  is  not  available  at  the  intended  diverions  for 
this  appropriation,  or 

(2)  The  plan  or  any  portion  thereof  adversely  affects  prior 
water  rights,  or 

(3)  The  plan  or  any  portion  there  of  is  in^adequate,  or 

(4)  The  plan  or  any  portion  thereof  is  inconpatible  with 
local  or  regional  planning  efforts,  or 

(5)  The  plan  or  any  portion  thereof  fails  to  meet  the  best 
interests  of  the  people  of  Montana,  or 

(6)  The  plan  or  any  portion  thereof  fails  to  meet  the 
objectives  of  the  reservation,  or 

(7)  The  plan  or  any  portion  thereof  wotild  not  be  in  compliance 
with  pertinent  state  or  federal  laws  or  environmental 
standards,  or 

(8)  Tne  plan  or  any  portion  thereof  proposes  a  use  of  water 
which  is  not  a  beneficial  use,  or 

( I?)  %°Jf?n"(s^^tP?e^a^i8Rag^i^g?^i  ^f^ePB^a^fW'?^^^^'^^ 
adeqiiate  and  reasonable  water  conservation  measures. 

(e)  Public  notice  shall  be  .^.iven  of  any  plans  of  the  reservant. 

(f)  The  Board  shall  provide  for  the  public  coomcnt  on  the  proposed 
plan  prior  to  the  Board's  decision,  and,  may  hold  p  ubl  ic  hearings. 
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10).  Trm   rescry.ini:  rrviy,  wit'.i  approval  of  rhe  Px)afd.  issue  tcnoorary  permits 


Wir   111'.'  'ir.c   i)f  tiv.crvcci  w.iKm',  provL'led  :iucli  Lcuiiporary  permits  are  subject  to 


the  terms  and  conditions  it  considers  necessary  for  the  protectiai  of  the  objectives 
of  the  reser'/ation. 


10^.  Tlie  reservant  shall  participate  in  and  adhere  to  water  management 
operations  that  may  be  implemented  in  the  future  by  the  State  of  ^ixitana. 

105.  Pursuant  to  Section  89-890(6),  R.C.M.  1947,  the  Board  shall  periodically, 
but  at  least  once  every  ten  years,  review  this  reservation,  including  feasibility 
studies,  detailed  plans,  environmental  statements,  and  annual  reports,  to  ensure 
that  the  objectives  of  the  reservation  are  being  met.  VJhere  the  objectives  of 
the  reservation  are  not  being  met,  the  Board  may  at  its  discretion  extend, 
modify/,  or  revoke  the  reservation.  ■ 

(1)  Circumstances  which  may  evidence  the  above  include,  but  are  not 
limited  to,  the  following: 


(b)  Failure  of  anticipated  demand  for  water  for  tlie  purpose  of  the 
reservation  to  materialize; 

(c)  Inadequacy  of  reservation  facilities; 

(d)  ^fonconpliance  with  Nbntana  or  federal  statutes  or  environmental 
stantiards ; 

(e)  Incorpatibility  with  local  or  regional  planning  efforts; 

(f)  Use  of  the  reserved  water  for  other  than  belief icial  use  as 
defined  by  ^bntana  law; 

(g)  I't)ncompliance  vnth  any  of  the  conditions  of  this  Order. 

(2)  (a)  Public  notice  .i-ia.l  I  be  given  of  any  review  of  the  reservation; 
(b)  The  Board  shall  provide  for  the  public  to  coirment  on  the  revieni/ 
of  the  reservation,  and,  may  hold  oublic  hearings. 
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LC'-.  .'Jn^  <ind  all  Liability  arising  from  the  reservation  is  the  sole  responsi- 
biliCv  of  the  reser^/ant.   In  ordering  a   resei-vation  adopted,  the  Board  assumes 
no  Liability. 

LO  /'.  Conditions  of  this  Order  may  be  modified  or  withdra\'?n  by  the  Board  at 
it:3  di:5Ci-etion  snoiild  future  circumstances  warrant.  In  such  event  notice  will 
be  given,  and,  if  objections  are  received,  a  hearing  will  be  held.- 

lOo.  If  part  of  this  Order  is  invalid,  all  valid  parts  remain  in  effect. 
If  part  of  this  Order  is  invalid  in  one  or  more  of  its  applications,  the  part 
rem^iins  in  effect  for  all  valid  applications. 

109.  Paragraphs  No.  76  through  109,  granting  and  conditioning  the  Bureau  of 

Recl.-.T]nation's  •liltipurpose  reservations,  and  the  Department  of  Natural  Resources 
and  Conservation  District's  reservation  are  ordered  adopted  effective  at  ^'.2.2> 
o'clock  P   ri.  on  the  i  i'  day  of  AUoCg-^vjM^xv   ,  1978. 


Tt\ 
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CTiarLman,  Honcana  Board  of  Il^tural 
Resources  and  Conservation  / 


JL^ 


y^   'h-     ^A^Ur^ZXu 


G^fe<^ 


/ 


-7    -  /z: 
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tlLME«1-FL0W  INSl'REAri  RES?3^VATI01JS 
FOR  STATU  AGEICIES 

110.  Subject  to  the  conditions  stated  below  in  paragraohs  No.  112  through  144  , 
the  Applicant,  f-bntana  Fish  and  Game  Conriission,  pursuant  to  Application  No.  1701-r, 
is  granted  minimum- flow  instream  reservations  as  identified  in  subparagraphs  (a) 
througli  (m)  below. 

(a)  For  the  lower  Yellowstone  River,  defined  as  diat  portion  of  the  river 
at  Sidney,  Montana,  the  Montana  Fish  and  Gariie  Conmission  is  granted  an  instream 
reservation  at  this  part  of  the  stream  equal  to  the  eightieth  percentile  flow  less 
deoletions.  An  approximation  of  the  reservation,  based  on  existing  streamflow  recor 


as  measured  at  the  U.S.  Geological  Survey  (herein  USGS)  gauging  stations  at  Sidney, 
is  shovjn  in  Table  0-1. 

(b)  For  the  Powder  River,  at  its  mouth,  the  Montana  Fish  and  Game  Conmiss 
is  granted  a  ninetieth  percentile  flow  instream  reservation.  An  approximation  of  th 
reservation,  based  on  existing  streamflow  records  as  measured  at  the  USGS  gauging 
stations  at  Locate,  is  shown  in  Table  0-2. 

(c)  For  Rosebud  Creek,  the  >bntana  Fish  and  Game  Conmission  is  granted 
the  eitrhtieth  percentile  flow  instream  reservation  from  Cottonwood  Creek  to  the 
Yellowstone  River. 

(d)  For  the  Tongue  River  at  the  inlet  to  the  present  Reservoir,  the 
^bntana  Fish  and  Game  Comnission  is  granted  an  instream  reservation  of  244,799  af/y 
(Table  0-3a). 

(e)  For  the  Toneue  River  at  its  mouth,  the  Montana  Fish  and  Game  Cormissi 
is  granted  an  instream  reservation  of  a  minimum  flov?  of  75  cfs.   (Table  0-3b) . 

(f)  For  Hanging  Woman,  Otter,  and  Purankin  Creeks,  the  >bntana  Fish  and 
Garx2  Coimission  is  granted  a  minimum- flow  instream  reservation  equal  to  the 
historic  minimum  monthly  flows  for  these  streams;  Hanging  Woman  Creek  from  the 
mouth  of  the  East  Fork  to  rhe  Tongue  River;  Otter  Creek,  fron  the  mouth  of  Bear 
Crec':  to  the:  Tonrrae  Riv'r>r;  and  Pumpkin  Creek,  from  the  mouth  of  Deer  Creek  to  the 


T.'iiguc  reiver. 
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(g)  For  the  Bij^  Horn  River  at  it:^  mouth,  the  Montana  Fish  and  Game 
Conrdssioa  is  p;ranted  an  instream  reservation  equal  to  2,477,987  acre-feet  per  year. 
An  apDroximation  of  the  reservation  is  sna^^l  in  Table  0-4. 

Oi)  For  Che  lower  middle  Yellowstone  River,  defined  as  that  part  of  the 
river  at  the  City  of  lliles  City,  Montana,  the  Montana  Fish  and  Game  Conmission 
is  granted  an  instream  reservation  at  this  point  of  the  stream  reach  eqvial  to  the 
eightieth  percentile  monthly  low  flows  less  deoletions  to  that  point.  An  approxima- 
tion of  the  reservation,  based  on  existing  streamflow  records  as  measu'ed  at  the 
USGS  gauging  station  at  Miles  City  is  shown  in  Table  0-5. 

(i)  For  the  middle  Yelloi^/stone  River  defined  as  that  part  of  the  Yellow- 
stone River  at  the  City  of  Billings,  ^bntana,  the  Montana  Fish  and  Game  Conmission 
is  granted  an  instream  reservation  at  this  part  of  the  stream  equal  to  3,914,455 
acre- feet  per  year.  An  approxirntion  of  the  reservation  based  on  USGS  gauging  data 
at  Billings  is  shown  in  Table  0-6. 

*      (j)  For  the  Clarks  Fork  Yellowstone  River,  the  i-bntana  Fish  and  Game 
Cormission  is  granted  an  instream  reservation  equal  to  the  ninetieth  percentile 
monthly  tla^7s  for  the  months  of  January,  February,  March,  April,  May,  October,  I'fov- 
ember  and  DeceiTber,  and  an  instream  reservation  equal  to  the  seventieth  percentile 
for  the  months  of  June,  July,  August,  and  Seotember. 


(k)  For  the  following  tributaries  of  the  Clarks  Fork  River  of  the  Yellow- 
stone, the  .Montana  Fish  and  Game  Comnission  is  granted  an  instream  reservation  for 
the  eighty-fifth  percentile  of  the  flovvs  of  the  various  streams: 

(1)  Butcher  Creek  -  Headwaters  to  West  Butcher  Creek  to  mouth 

(2)  Willow  Creek  -  Forest  bountiary  to  the  Coonev  Reservoir 

(3)  Red  Lodge  Creek  -  Custer  National  Forest  to  tixe   Cooney  River 

(4)  Clear  Creek  -  Headwaters  to  mouth 

(5)  Dry  Creek  -  Headwaters  to  mouth 

(6)  Rock  Creek  -  Custer  National  Forest  boundary  to  nouth 
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(7)  Sare  ('xacV   -   Headwaters  to  Crow  Reservation 

(3)  BLuewator  Creek  -  Ho,-i(h^;nter.s  to  iTtmth 

(1)  For  the  Stillwater  River  at  its  mouth,  the  Montana  Fish  and  Game 
Conmission  is  granted  an  instream  reservation  for  the  ninetieth  percentile  flo\-} 
of  the  river.  This  amounts  to  379,795  acre-feet  per  year.   (Table  0-7). 

(m)  For  the  following  tributaries  of  the  Stillwater  River,  the  Mantana 
Fish  and  Game  Conmission  is  granted  an  instream  reservation  for  the  eig^ity- fifth 
oercentile  of  the  flows  of  the  various  streams : 


(1)  Castle  Creek  -  t-touth  to  1,500  feet  above  Picket  Pin  Creek 

(2)  Picket  Pin  Creek  -  Nbuth  to  mouth  of  Swamo  Creek 

(3)  VJest  Fork  of  Stillwater  -  Mouth  to  Castle  Creek  to  Sweet  Grass- 
Stillwater  Q)unty  line  to  T'jmble  Creek 

(4)  Little  Rocky  Creek  -  Ilouth  to  Forest  Service  road  #1414  crossing 

(5)  West  Fishtail  Creek  -  East  Fishtail  Creek  to  Richmond-Kennedy  Ditch 

(6)  East  Fishtail  Creek  -  West  Fishtail  Creek  to  its  East  Fork 

(7)  Fishtail  Creek  -  From  the  confluence  of  east  and  west  Fistail  Creeks 
to  mouth 

(8)  West  Rosebud  Creek  -  Custer  National  Forest  boundary  to  Fiddler 
Creek  to  mouth 

(9)  East  Px)sebud  Creek  -  Custer  National  Forest  boundary  to  West 
Ro.sebud  Creek 

(n)  For  Bridger  Creek  from  the  headwaters  to  the   Krone  Ditch  headgate, 
and  for  Lower  Deer  Creek  from  the  headwaters  to  the  Interstate  HighR^/ay  90,  and  for 
Upper  Deer  Creek  from  the  headwaters  to  a  point  uostream  from  the  Interstate  90 
brid;ie,  and  for  Sweet  Grass  Creek  from  the  Forest  Service  boundary  to  the  mouth, 
the  fbntana  Fish  and  G^me  Cormission  is  granted  an  instream  reservation  equal  to  th 
ninetieth  oercentile  flow  of  the  various  streams. 
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(o)  For   tiie  touldcr  River  at  31;^  Tiirher,  the  >bntana  Fish  and  Game 
ConTTiission  is  granted  an  inscrGam  reservation  equal  to  194,163  acre- feet  of  '■>?ater 
oer  vcar.  Tais  reservation  is  shown  in  Table  0-3.  For  the  Boulder  River  at  Contact, 
the  >bntana  Fish  and  Game  Commission  is  granted  an  instream  reservation  equal  to 
137,120  acre- feet  of  water  per  year.  The  reservation  is  shown  in  Table  0-9. 

(t5)  For  the  East  Boulder  River  at  its  inouth,  the  Montana  Fish  and  G?iinp 
Coimission  is  granted  an  instream  reservation  equal  to  23,146  acre-feet  of  water  per 
year  mth  an  approximate  monthly  flow  rate  as  shown  in  Table  0-10. 

(q)  For  the  West  Boulder  River  at  its  mouth,  the  l±)ntana  Fish  and  Game 
rd^Tii^.q-ifCT  iq  'Tranned  an  instream  reservation  emial  to  74,'V53  acre-feet  of  water  oer 
year  with  an  approximate  monthly  flow  rate  as  shotvn  in  Table  0-11. 

(r)  For  Big  Timber  Creek  at  its  mouth,  the  Montana  Fish  and  Gariie  Cormission 
is  granted  an  instream  reservation  of  28,267  acre-feet  per  year  with  approximate 
monthly  flows  as  shown  in  Table  0-12. 

(s)  For  the  tributaries  of  the  Yellovjstone  River  between  the  Shields  and 
Btxildcr  River  listed  bel^Av/,  tho  Montana  Fish  and  Game  Coinnission  is  granted  an  in- 
stream reservation  for  the  fiftieth  percentile  of  the  stream  flow  for  the  months  of 
January,  February,  i'^rch,  April,  October,  I'tovember  and  December,  and  the  ninetieth 
percentile  flow  for  the  nonLh;;  of  May,  June,  July,  Auf^ust,  and  Septeirber. 

(1)  Mission  Creek  -  Mnuth  to  Little  Bear  Draw 

(2)  Little  Mission  Creek  -  >buth  to  Little  Mission  Forks 

(t)  For  the  Shields  River  near  Wilsall,  the  Il)ntana  Fish  and  Game  Cortnission 
is  ;7;r3ntGd  an  instream  reservation  of  approxiniately  the  ninetieth  percentile  flow, 
whic'n  amounts  to  21,76^  acre- feet  per  year.  The  approximate  monthly  flows  are  shown 
in  T.ible  0-13.  For  the  Shields  River  near  Clyde  Park,  the  Nbntana  Fish  and  Game 
Comnission  is  granted  an  instream  reservation  of  aporoximately  the  ninetieth  percentile 
fl(v;.  wlTJch  amounts  t(;  35,-t34  acre- feet  per  year.  The  approximate  monthly  flcn/s  are 
shCT-;n  in  Table  0-14.  For  tht>  Shields  Rivc>^  dt  its  mouth,  the  Board  grants  a 
ninetietn  !>brcenti  1  e  1 1 ov ■ . 
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(u;  For  Llie  lolLuwins  sLrecinis  in  Lhe  Shields  River  Ehrainage,  t±ie  'lontana 
Fish  and  Game  Comrdssion  is  granted  an  instream  reservation  for  the  fiftieth  per- 
centile: 

(1)  Smith  Creek  -  Fron  mouth  to  Bitter  Creek 

(2)  Flathead  Creek  -  From  mouth  to  Muddy  Creek  and  from  liaddy 
Creek  to  Cache  Creek  and  from  Cache  Creek  to  South  Fork  of 
Flathead  Creek 

(3)  Cottont/^wod  Creek  -  From  mouth  to  Little  Cottonwood  Creek  and 
from  Little  Cottonwood  Creek  to  Tresoass  Creek 

(4)  Rock  Creek  -  From  mouth  to  Forest  Service  West  Boundary  in 
Section  8  and  from  Forest  Service  West  Boundary  in  Section  8 
to  Smeller  Creek 

(5)  Brackett  Creek  -  From  mouth  to  Sheep  Creek  and  Sheep  Creek 
to  Skmk  Creek  and  Skxink  Creek  to  one  mile  up  north,  middle 
and  south  forlcs 

(v)  For  the  following  tributaries  of  the  Yellowstone  River,  the  Montana 
Fish  and  Game  Corrrnission  is  granted  an  instream  reservation  of  the  twentieth  per- 
ccntile  of  the  flow  for  the  months  of  January,  February,  March,  April,  October, 


November,  and  December,  and  for  the  fiftieth  percentile  of  the  flow  for  May,  June, 
July,  August  and  September: 

a)  Bear  Creek  -  From  mouth  to  the  mouth  of  Jtorth  Fork  of 
Bear  Creek  and  North  Fork  of  Bear  Creel:  to  Fish  Creek 

b)  Cinnabar  Creek  -  From  mouth  to  Cottonwood  Creek  and 
Cottonwood  Creek  to  Forest  Service  Boundary  at  Township 
8  South,  Range  7  West,  Section  32 

c)  Mol  Heron  Creek  -  From  mauth  to  Cinnabar  Creek  and  Cinnabar 
Creek  to  Yellowstone  Park  boundary 
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d)  Ce'.i.ir  Creek  -  From  mouth  to  Second  Fork  of  Cedar  Creek 
.itaI  from  Second  Fork  to  North  Fork 

e)  Tom  Miner  Creek  -  From  mouth  to  Canyon  Creek  and  Canyon 
Creek  to  Trail  Creek 

f)  kock  Creek  -  From  mouth  to  Steele  Creek 

g)  Big  Creek  -  Fron  nouth  to  Millfork  Creek  and  Millfork  Creek 
to  Bark  Cabin  Creek 

h)  Six  Mile  Creek  -  From  mouth  to  the  north  fork  of  Six  mile 

Creek 
i)  Fridley  Creek  -  From  mouth  to  Miller  Creek  and  from  Miller 

Creek  to  Needle  Creek 
j)  Eight  Mile  Creek  -  From  mouth  to  Big  Draw  and  Big  Draw  to 

North  Fork  of  Eight  Mile  Creek 
k)  14111  Creek  -  From  mouth  to  the  East  Fork 
1)  Trail  Creek  -  From  mouth  to  West  Pine  Creek  and  West  Pine 

Creek  to  the  south  boundary  of  Section  35 
m)  Suce  Creek  -  From  mouth  to  Lost  Creek 
n)  Coke  Creek  -  From  mouth  to  Minor  Creek 
o)  Billman  Creek  -  From  mouth  to  the  mouth  of  Coke  Creek  and 

Coke  Creek  to  Fork  South  of  I'^  corner,  Section  20 
p)  Flcshman  Creek  -  From  mouth  to  Perkins  Creek 
(w)  For  the  follo^^ang  Spring  Creeks  of  the  upper  Yellowstone  River,  the 
ftontaai  Fish  and  Cuiic  Oxmiission  is  jT^inLed  an  iastream  reservation  for  the  tenth 
percentile  flow  of  the  streams  for  January,  February,  t^rch.  April,  October,  Novent>er 
and  Dccc!±)or,  and  for  the  fiftieth  percentile  flow  for  May,  June,  July,  August  and 
September : 

a)  Armstrong  Spring  Creek  -  From  mouth  or  origin 

b)  Nelson  Spring  Creek  -  From  mouth  to  origin 

c)  McDunald  Spring  Creek  -  From  moutli  to  northern  boundary' 
of  Secti"-  n  32 
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d)  Emigrant  Spring  Creek  -  From  mouth  to  origin 
(x)  For  the  Yellowstone  River  from  Gardiner  through  Livingston,  the 
timtana  Fish  and  Game  Conmission  is  granted  an  instream  reservation  at  Livingston 
for  approximately  the  t\^7entieth  percentile  floiv?  for  January,  February,  March,  April] 
October,  November  and  December,  and  for  approximately  the  ninety-fifth  percentile 
flows  for  May,  June,  July,  August  and  September,  plus  the  dominant  discharge.  An 
approximate  monthly  flow  of  this  reservation  is  shown  in  Table  0-15. 

lir.  a±)ject  to  the  conditions  stated  below  in  paragraphs  112  through  144  ,  the 
Applicant,  Montana  Department  of  HeaLth  and  Environmental  Sciences  is  granted  the 
foliating  Instream  reser^/ations  for  the  Yellowstone  River: 

(a)  An  instream  reservation  at  Sidney,  Montana,  which  is  equal  to 
the  eightieth  percentile  of  the  flow  of  the  Yellowstone  River  less  depletions  in 
the  Basin  above  Sidney.  The  approximate  monthly  flows  of  this  reservation  aire 
shown  in  Table  0-1. 

(b)  An  instream  reservation  at  Miles  City,  Montana,  which  is  equal 
to  the  eightieth  percentile  flow  less  depletions  in  the  Basin  above  and    includi 
Miles  City.  The  approximate  monthly  flows  of  this  reservation  are  shown  in  Table  0 

(c)  An  InsLrcain  reservation  at  Billings,  Montana,  which  is  equal  to 
3,914,455  acre- feet  of  water  per  year  of  the  Yellowstone  River.  The  approximate 


monthly  flows  of  this  reservation  are  shown  in  Table  0-6. 

/   (d)  An  instream  reservation  on  the  Yellowstone  River  at  Livingston, 
Montana,  which  is  eq'jal  to  aoproximately  the  twentieth  percentile  flow  of  the 
Yellowstone  River  for  the  months  of  January,  Febmjary,  March,  April,  October,  Novem 
and  DecernbL'r.  and  equal  to  approximately  the  ninety-  fifth  percentile  flows  of  the 
Yellowstone  River  for  the  months  of  May,  June,  July,  August  and  September.  In  addi 
the  dominant  discharge  is  granted.  Tlie  approximate  monthly  flow  is  shown  in  Table 
0-15.   /    f/^ 


f^.v 
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111.     Vur   f.lK):;(!  certain  riLroaiir.  or  reaches  wliero  minimum-flow  instream  reservations 

p\<i  c-i  ones 
or  ix-iri  ions  ttiercof  overlap,  rhe  reserv'nnr..-'  ■-;bill  por.i'oss  such  reservations  or 

portions  thereof  jointly. 

(lll.j'Vae  reservation  is  ordered  adopted  subject  to  any  final  determination  of 

prior  existing  water  rights  in  the  source  of  supply  as  provided  for  by  Mcntana  law. 

114.  The  reservation  is  ordered  adopted  subject  to  all  existing  and/or  inchoate 
senior  water  rights  in  the  source  of  supply,  including  but  not  limited  to  any  decreed 
rights,  or  federal  or  Indian  reserved  rights,  but  not  subject  to  any  right  appropriate 
water  which  may  arise  from  the  permit  applications  suspended  by  the  Yellowstone 
Maratorium  (Section  39-8-103  et  seq . ,  R.C.M.  1947).  Pursuant  to  Section  89-8-105(2), 
R.C.M.  1947,  the  reservation  is  a  preferred  use  over  any  right  to  appropriate  water 
which  may  arise  from  the  permit  application  suspended  during  the  Yellowstone  Moratorium. 

115.  The  reservation  is  intended  to  run  concurrently  with  and  overlap,  rather 
than  run  consecutively  with,  any  other  right  to  the  instream  use  of  water  already 


possessed  by  the  reservant  prior  to  the  effective  date  of  the  adoption  of  the 
reservation. 

116(a).  For  those  subject  streams  and  reaches  where  at  least  ten  consecutive 
years  of  standard  U.S.  Geological  Survey  (hereinafter  USGS)  gauging  records  exist, 
the  Montana  Department  of  Natural  Resources  and  Conservation  (hereinafter  EWRC)_shall_ 
within  one  year  of  the  effective  date  of  the  adoption  of  tliese  minimum- flow  instream 
reservation  convert  the  minimum- flow  instream  reservation  quantities  into  cubic 
feet  of  water  per  second  and  acre-feet  of  water  per  month  such  conversions  to  be 
performed  upon  as  many  streams,  reaches,  or  portions  thereof  as  practicable,  and  to 
be  based  upon  the  entire  period  of  record.  Upon  completion,  DNRC  shall  submit  such 
conversion:;  to  the  I'xjaid  fcjr  confirmation  by  the  Board. 

(b)  For  those  subject  streams  and  sites  lacking  ten  consecutive  years  of 
acceptable  streamflow  records,  the  reservants  shall  mutually  and  cooperatively  and 
with  the  DNRC  de\x;lop  and  submit  to  the  Board  within  five  years  of  the  effective  date 
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of  Che  adoption  of  the  minimum- flov;  instream  reservation  a  plan  to  convert  the 
nu.nuiium-ri(5w  insLre-iiii  reservation  qtjnntities  into  cubic  feet  of  water  per  second 
and  acre-feet;  of  water  per  month.  Each  reservant  need  cooperate  only  in  that  porti 
of  the  plan  which  pertains  to  that  reservant 's  instream  reservation  location.  The 
Board  shall  approve,  trodify,  or  deny  the  plan.  The  plan  shall  include  the  followin 
(1)  A  listing  of  any  new  stream- gauging  stations  in  the  Yellowstone 
Basin  which  are  essential  in  obtaining  streamflow  data  in  cubic 
feet  of  water  per  second  and  acre-feet  of  water  per  month.  In 
determining  mutually  beneficial  sites,  the  reservants  shall 
seek  technical  advice  or  assistance  from  the  DNRC  and  the  USGS. 
The  plan  shall  identify  sites  for  new  gauges  which  are  needed, 
the  reach  of  the  stream  to  which  each  gauging  station  applies, 
the  types  of  gauges  to  be  installed,  installation  schedules, 
cost  estimates,  the  agency  responsible  for  operating  and 
maintaining  the  gauges,  and  the  agencies  which  will  benefit 
from  the  additional  gauging  records. 
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(2)  A  li;;Lii::  oC  r.he  oroDCoeci  CuLurc  nerioJs  of  record  to  be  used 
for  each  new  p;aup,G  in  the  conversion  plan.  At  least  ten 
consecutive  years  of  p,auging  records  obtained  using  standard 
USGS  methods  and  analysis  of  records  using  standard  USGS  methods 
will  be  acceptable.  Upon  prior  approval  of  the  Board,  differing 
periods  of  record  and/or  different  gauging  methods  may  be  used. 

All  gauging  data  shall  be  adjusted  to  the  1978  level  of  develoonent. 

(3)  A  listing  of  streams  or  portions  of  streams  where  the  alternative 
conversion  method,  hydro  logic  modeling  techniques,  \d.ll  be  used  in 
converting  minimum- flov;  instreain  reservation  quantities  into  cubic 
feet  of  water  pec   second  and  acre-feet  of  water  per  month.  Upon 
approval  of  the  Board,  hydro logic  modeling  techniques  may  be  used 
for  ungauged  streams  or  sites,  or  for  streams  v/ith  less  than  ten 
consecutive  years  of  record.  In  developing  this  portion  of  the 
plan,  the  reservants  sliall  seei<  technical  assistance  and  advice 
from  the  KIPC  and  from  the  USGS  to  determine  appropriate  streams 
and  methods.  Tlic  plan  shall  specify  rrDdeling  techniques,  the  reach 
of  stream  to  \i/hich  modeling  will  be  applied,  schedules,  cost  es- 
CiimLcs,  agency  undertaking  the  modeling,  and  the  agencies  v^ich 
will  b(inefit  from  the  modeling  results.  All  modeling  results  shall 
be  adjusted  to  the  1978  level  of  development. 

(A)  A  listing  of  oronosed  allocatioas  of  cost  and  methods  of  funding 
all  sciiedulod  gaug,ing,  and  modeling  efforts,  including  but  not 
limited  to  USGS  cost  sharing  agreement, 
(c)  The  re.^crvants  shall  co-TToly  in  the  inteit  of  the  Board  tlnat  the 
gauging  and  r.iodelin;;  efforts  serve  both  as  a  means  of  impleinenting  the  minimum- 
flow  instream  reservations  and  as  a  nt\-ms   of  inoroving  v/ater  measurement  canabilities 
for  various  data  usorr,   ;and  nm-noses  tlu-t)Ughout  the  Yellowstone  Basin. 
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(i)  !.^o-  anornval  of  Che  lirjard,  iiiitiation  of  any  nortion  of  the      i 
rrii:inr-i-flo'.>7  insLre^in  rsservation  quantity  conversion  effort,  includini^  insfallatic 
of  anv  desired  gausin.'^;  stations,  nay  be  acconiDiished  orior  to  submission  of  the 
complote  'ilaii. 

117.  Tne  reservant  sh-iil  submit  to  the  Board  an  annual  progress  report  on 
each  anniversary  date  of  the  effective  date  of  the  adoption  of  the  mininum-flow 
instrsain  reservacion.  Tnis  requirement  shall  continue  in  effect  until  the  com- 
pletion of  all  \\X)rk   required  to  be  performed  in  accordaiice  with  paragraph  116, 
subparagraphs  (b)  and  (d) ,  of  this  Order .  The  annual  progress  report  shall  set 
forth  ^.cconDlisLirrient  tm/ard  conpletion  of  such  work,  a  schediile  of  anticipated 
pro;T;rc!ss,  and  other  information  as  may  be  prescribed  by  the  Board.  Feasibility/ 
studies;  detailed  economic,  engineering,  and  environmental  st\::dies;  construction 
and  operating  plans;  contracts;  and  any  other  studies  and  plans  prepared  in  con- 
j'xiction  with  the  riiiirnum-flow  instream  reservation  projects  shall  accoTToany  the 
annual  progress  report  submitted  next  following  their  completion,  except  that 
environmental  statements  and  other  reports  having  time  limits  for  reviev;  or  conmen 
shall  bu  submitted  innediately  upon  their  completion. 

116.  Any  caiiige  in  use  or  in  olace  of  use  shall  be  made  in  accordance  mth 
Sections  39-S92,  .and  39-393.  R.C.M.  19^7.  Tlie  Board  shall  approve  or  deny  the 
proposed  change,  giving  due  consideration  to  the  requirements  of  the  public  intere 
;-b  chanr^e  shall  be  .iDoroved  wriicn  does  not  rteet  all  of  the  pertinent  criteria  of 
S;jc:i:ion  39-390,  R.C.M.  1947,  for  the  issirince  of  an  order  adopting  a  reservation. 

(a)  Public  notice  sliall  be  given  of  any  change  in  use  or  place  of 
use  of  the  reservation 

(b)  Tne  toard  shai.1  allow  for  c.he  public  to  corrment  on  anv  requests, 
and  may  hold  a  oublic  hearing. 
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119.  The   reservant  shall  not  divert  or  consume  any  water  reserved  for  in- 
stream  purposes,  except  in  compliance  with  all  pertinent  statutes  and  rules  and 


upon  prior  approval  of  the  Board. 

120.  The  reservont  shall  participate  in  and  adhere  to  water  management  operations 
that  may  be  implemented  in  the  future  by  the  State  of  Montana. 

121.  Pursuant  to  Section  39-890(6),  R.C.M.  1947,  the  Board  sliall  periodically, 
but  at  least  once  every  ten  years,  review  the  reservation,  including  reports  and 
plans  to  ensure  that  the  objectives  of  the  reservation  are  being  met.  l-Jhere  the 
objectives  of  the  reser^/ation  are  not  being  met,  the  Board  may  at  its  discretion 
extend,  modify,  or  revoke  the  reservation.  Circumstances  which  may  evidence  the 
above  include,  but  are  not  limited  to  ,  the  following: 

(a)  Inadequacy  of  reservation  facilities; 

(b)  Nonconpliance  with  Montana  or  federal  statutes  or  environmental 
standards ; 

(c)  Inconpatibility  with  local  or  regional  planning  efforts; 

(d)  Use  of  the  reserved  water  for  other  than  beneficial  use  as 
defined  by  Montana  law; 


(e)  Noncompliance  with  any  of  the  conditions  of  this  Order. 
[122.  yAny  and  all  liability  arising  from  the  reservation  is  the  sole  responsibility 
of  ch&-^eservant .  In  ordering  a  reservation  adopted,  the  Board  assumes  no  liability. 

123.  Conditions  of  this  Order  iray  be  modified  or  withdrawn  by  the  Board  at 
its  discretion  should  future  circumstances  warrant.  In  such  event  notice  will  be 
given,  and,  if  objections  are  received,  a  hearing  will  be  held. 

[124. y  If  part  of  this  Order  is  invalid,  all  valid  parts  remain  in  effect.  If 
part  or  tliis  Order  is  invalid  in  one  or  more  of  its  apolications,  the  part  remains  in 
effect  for  all  valid  applications. 

125.  Minimum- flow  instream  reservations  are  considered  to  be  put  to  beneficial 
gsc  at  the  time  of  the  effective  date  of  the  adoption  of  this  Order. 
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mSTREAM  RESERVATION 

Yellowstone  River  at  Sidney 
(807oile  Less  Depletions  through  Sidney) 


Month 

January 

February 

March 

April 

May 

June 

July 

August 

September 

* 

October 

November 

December 

Total  Reservation 


CFS 

AF/Y 

3,738 

229.831 

4.327 

240.281 

6,778 

416.711 

6,808 

405,031 

11,964 

735.528 

25,140 

1.495.644 

10,526 

647,090 

2,670 

164.166 

3,276 

194,917 

6.008 

369,377 

5.848 

347,920 

3.998 

245,814 

(Av.  7.586  cfs) 

5,492.310 

TABLE  0-1 
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IiNSl-REAM  RESERVATION 

Powder  River  aL  its  f43uth 
(907J.1C  Flow  Based  on  USGS  Data  at  Locate) 


Month  CFS  AF/Y 

January 

February 

March 

April 

May 

June 

July 

August 

September 

October 

Noveniier 

Decen±>er 

Total  (Av.  131  cfs)     95,201  af/y 


31.9 

1961 

71.8 

3986 

291 

17,888 

347 

20.643 

424 

26,064 

184 

10,946 

70 

4303 

14.5 

891 

8.87 

527 

9.43 

579 

61.6 

3664 

61 

3749 

TABLE  0-2 
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Tongue  River 
At  Inlet  to  Present  and/or  Future  Reservoir 


Month 

CFS 

AF/Y 

January 

160 

9,836 

February 

160 

8,883 

March 

200 

12,294 

April 

200 

11,898 

May  (1-20) 

700 

27.762 

May  (21-31) 

1.200 

26,175 

June 

1,350 

80.312 

July 

360 

22.130 

• 

August 

100 

6,147 

September 

100 

5,949 

October 

200 

12.294 

I^l^vember 

200 

11,898 

i 

Deceiiber 

150 

9,221 
244,799  af/y 

Total 

(Av.  338  cfs) 

TABLE  0-3a 
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LISTI'Jl;V4  1-^SF,RVATI0M 

Tt)n:^je  River  aL  the  Yellowstone 
Olininium  75  cfr,  at  its  Nbuth) 


.''bnth 

January 

February 

March 

April    - 

May 

June 

July 

August 

Septeinber 

October 

November 

December 

Total  Reservation 


CFS 


AF/Y 


75 

4,611 

75 

4,164 

75 

4,611 

75 

4,462 

75 

4,611 

75 

4,462 

75 

4,611    ■   ' 

75 

4,611 

75 

4,462 

75 

4,611    '      " 

75 

4,462 

75 

4.611    ■  ■■•  ■ 

(Av.  75  cfs) 


54,289  af/y 


Tl'^SLZ  0-3b 
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INSTRE/\M  RESERVATION 
BLahom  River  at  its  Mouth 


Nbnch 

January 

February 

L^larch 

April 

Ilay 

June 

Julv  (1-20) 

July  (21-31) 

August 

September 

October 

Noveirber 

Decembcjr 

Total  Reservation 


CFS 


AF/Y 


3,300 

202,863 

3,200 

177,679 

4,000 

245,895 

3,600 

214,167 

3,800 

233.600 

5,200 

309,352 

3,800 

150,710 

3,200 

69,802 

2,800 

172,127 

2,600 

154,676 

2,700 

165,979 

3,100 

184,421 

3.200 

196,716 

3,422 


2,477,987 


TASUL  0-4 
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H'JSTREAM  KESERVAllON 

YelliTv>?r.tone  River  at  Miles  City 
(807oile  Flowfi  Loss  Depletions  through  t-ti.les  City) 


Mjnth 

January 

February 

March 

April 

May 

June 

July 

August   ' 

Senteniber 

October 

November 

DeceiTiber 

Total  Fsservation 


CFS 


AF/Y 


3,829 

235,400 

3,998 

221,995 

6,359 

390,929 

5,8A8 

347,957 

12,280 

754,904 

26,188 

1,557,980 

10,278 

631,856 

3,862 

237.415 

4.338 

266,682 

5.8A9 

359,578 

5,508 

327,730 

4,009 

246.466 

(Av.  7,705  cfs) 

5,578.892  af/y 

TABLE  0-5 
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u^!f;na-j\M  i<e:-:i j ovation 

Yellowstone  River  at  Billings 
(DFC  ;iGqtjGst  Less  Depletions  throupji  Billings) 


Month 

CFS 

AF/Y 

APPROX. 

_%  lie 

January/ 

2,489 

153,058 

50 

FebrTjary 

2,488 

138,186 

55 

March 

2,889 

177.648 

50 

April 

3.589 

213,541 

55 

May  (1-20) 
May  (21-31) 

5,143 

12,224 

204.006 
266,653 

) 

1 

85  for  May 

June  (1-7) 

17,268 

239,708 

June  (8-30) 

19,068 

869,707 

85  for  June 

July  (1-20) 

10,310 

408,904 

July  (21-31) 

5,510 

120,194 

85  for  July 

Au.c^js  t 

4,090 

251,457 

65  - 

- 

September 

3,415 

203.135 

65^ 

- 

October 

3.589 

220,680 

50 

- 

November 

3.489 

207,59- 

50 

Decenber 

(Av 

2.789 

cfs) 

171.501 
3,846.025 

50 

Total  of  ttonths 

.   5,312 

Plus  Dominant  Discharge 

of 

34.507 

cfs 

+  68,430 

af/y  for  one  24-hour  perio 

Total  Reservation 

(Av 

.   5.406 

cfs) 

3.914,4b;. 

af 

' 

TABLE  0-6 
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INSTl^EAfl  RESERVATION 

Stillwater  River  at  tlouth 
907oile  Flow 


>fcnth 

CFS 
200 

AF/Y 

January 

12,294 

February 

205 

11,382 

March 

210 

12.909 

April 

225 

13,385 

May 

560 

34,425 

June 

2,075 

123,447 

July 

1,030 

63,318 

August 

480 

29,507     _^_ 

Septeirber 

430 

28,555    ,.-  • 

October 

380 

23,360     ,  -, 

Novent)er 

225 

13,385        - 

Decenber 

225 

13,831       ;   ,; 

Total  Reservation 

(Av.  524  cfs) 

379,795  af/y 

TABLE  0-7 
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INSTREAM  RESERVATION 
Boulder  River  at  Big  Tinber 


I-fcnth 

January 

February 

March 

April 

May 

June 

July 

August 

September 

October 

Itovember 

December 

Total  Reservation 


CFS 


AF/Y 


80 

4,920 

80 

4,441 

80 

4,920 

80 

4,760 

300 

18,445 

1.690 

100,540 

490 

30.122 

60 

3.690 

95 

5.650 

130 

7,995 

80 

4,760 

80 

4,920 

(Av.  269  cfs) 

195,163  af/y 

TABLE  0-8 
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rrjs''n<i-:A:i  peseuvat  lc»] 

Boulder  River  at  Contact 


Month 

January 

February 

March 

April 

ffey 

June 

July 

August 

September 

October 

No\'ember 

December 

Total  RLiserx'ation 


CFS 

50 

50 

50 

50 

150 

1,080 

380 

170 

110 

85 

50 

50 


AF/Y 

3,075 

2,875 

3,075 

2,975 

9,220 

64,265 

23,365 

10,450 

6,545 

5,225 

2,9/5 

3,075 


(Av.  189  cfs) 


137,120  af/y 


TABLE  0-9 
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LNSTIU'AM  RESERVATION 
East  B(juLder  River  at  Mouth 


Month 

Januarv 

February 

March 

April 

May 

June 

July 

August 

SeptGinber 

October 

November 

December 

Total  Reservation 


CFS 


AF/Y 


15 

922 

15 

832 

15 

922 

15 

892 

20 

1,229 

165 

9.815 

50 

3,073 

22 

1,352 

20 

1,189 

18 

1,106 

15 

892 

15 

922 

(Av.  32  cfs 


23,146  af/y 


TAliLE  0-10 
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LNSTREAM  RESERVATION 
West  Boulder  River  at  !-1outh 


MonCh 

January 

February 

March 

April 

May  (1-20) 

May  (21-31) 

June 

July  (1-20) 

July  (21-31) 

August 

September 

October 

Novent)er 

Decerrber 

Total  Reservation 


CFS 

50 

50 

50 

50 

50 

300 

300 

300 

200 

75 

75 

75 

60 

50 


AF/Y 
3,073 
2,776 
3,073 
2,974 
1,983 
6,543 
17,847 
11,898 
4,362 
4,601 
4,462 
4,610 
3,569 
3,073 


(Av.  103  cfs) 


74,853  af/y 


TABLE  0-11 
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INSTPvEAM  RESERVATION 
Big  Timber  Creek  at  Mout±i 


Month 

January 

February 

March 

April 

May 

June 

July  (l-20_) 

July  (21-31) 

August 

September 

October 

November 

Decenber 

Total  Reservation 


CFS 
10 
10 
10 
20 
85 
180 
100 
30 
25 
20 
13 
10 
10 


AF/Y 


615 

555 

615 

1,190 

5,225 

10,710 

3,967 

655 

1,535 

1,190 

800 

595 

615 

(Av.  39  cfs) 


28,267  af/y 


TABLE  0-12 
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insii^':aii  reservation 

Shields  River  near  Wilsall 
(Approximately  90?o  Flows,  as  per  USGS  Gauging  Station  at  Wilsall) 


Nbnth  CFS  AF/Y 

January                   ,.  7       .  430 

February  7  389 

March  9  553 

April        .  24  1,430 

May       ,  111  6,824 

June       .  119  7,079 

July       .  27  1,660 

August  12  737 

SeptaT±)er  11  655 

October                      '12  737 

November  11  655 

December  10  615 


Total  Reservation  (Av.  30  cfs)        21,764  af/y 


TABLE  0-13 
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II1S1T<EAM  RESERVATION 

Shields  River  near  Clyde  Park 
(Approximately  907oile  Flows  as  per  USGS  Gauging  Station  at  Clyde  Park) 


Nbnth  CFS  PF/Y 

January 

February 

March 

April  (1-15) 

April  (16-30) 

May  (1-10) 

May  (11-20) 

May  (21-31) 

June  (1-10) 

June  (11-20) 

June  (21-30) 

July 

August 

September 

October 

November 

Decenber 

Total  Reservation  (Av.  49  cfs)         35,434  af/y 

TABLE  0-14 


26 

1,598 

29 

1,610 

4A 

2,704 

93 

2.766 

39 

1,160 

33 

1,645 

137 

2,716 

184 

4,012 

189 

3,747 

157 

3,113 

105 

2,082 

22 

1,352 

13 

800 

13 

773 

30 

1,845 

27 

1,606 

31 

1,905 
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IMb^rREAtl  RESERVATION 
Yellowstone  River  at  Livingstoii 


Month 

January 

Febmiry 

March 

April 

May  (1-10) 

May  (11-20) 

May  (21-31)     . 

June  (I- 10) 

June  (11-20) 

June  (21-30) 

July  (1-10) 

July  (11-20) 

July  (21-31) 

August  (1-10) 

August  (11-31) 

September 

October 

Novemf)er    ■ 

Deccinber 

ToLal  of  i>1on'Jxs 

Plus  Doiaunnt  Discli.-irg(.'  of 

Total  Reservation 


CFS 
1,330 
1,320 
1,350 
2,490 
2.500 
1,900 
4,700 
7,700 
9,000 
8,000 
5,400 
3,800 
2,500 
1,600 
2.125 
1.555 
2,350 
1,790 
1.490 


(Av.    2.553  cfs) 
18.200  cfs 

(Av.    2.596  cfs) 


AF/Y 

81,760 

73,292 

82,989 

148,132 

49,575 

37,677 

93,202 

152,693 

178,472 

158,642 

107,083 

75,355 

49,575 

31,728 

88,492 

92,508 

144,463 

106,488 

91,596 


APPROX.  % 
20 
20 
20 
20 


)95  for 

JMay 

) 

) 

.) 

)95  for 

)June 

) 

) 
) 

)95  for 
)July 

) 

) 

)95  for 

JAugust 


_95j 
20 
20 
20 


1,843,722  af/y 

36,091  af   for  one  24-hour 

period 
1,879,813  af/y 


TABLE  0-15 
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i:i:ri'i;i'A''i  i;|';:;I';i;vati^n:; 

l'T)l<  KEDIiliAL  ACHCIES 
■V^JO  ajNSERVATIOrJ  DISTRICTS 

127.  Subject  Co  the  conditions  sta-ed  below  in  para,5raphs  No.  127  tlirough  144, 
the  Applicrmt,  the  ftorth  Custer  (xjunty  Conservation  District/pvirsuant  to  Applica- 
tion No.  9%7-r42M,  is  granted  an  instream  reservation  on  the  Yellowstone  River  of 
4,000  cfs  at  the  Ki.nsey  Punping  Station  near  Miles  City.  ' 

128.  Subject  to  the  conditions  stated  below  in  oaragraDhs  No.  127  through  I44, 
the  Applicant,  the  United  States  Bureau  of  Land  Managenent,  pursuant  to  their  Appli- 
cations, is  granted  miiiiinum  flow  instream  reservations  as  identified  in  paragraphs 
(a)  tlirough  (d)  below: 

(a)  For  ttie  tributaries  of  the  Little  Powder  River  which  Inculde  Hay 
Creek,  Allison  Creeic,  Dry  Creek,  Horse  Creek,  the  North  Fork  of  Bowers  Creek,  Bell 
Creek,  Wright  Creek,  the  South  Fork  of  Wright  Creek,  Ranch  Creek,  Williams  Creek, 
Prairie  Creek,  an  instream  reservation  is  granted  of  1  cfs  for  each  named  stream. 

(b)  For  the  tributaries  of  the  Powder  Pdver  which  include  Mizpah  Creek, 
S'rcep   Creek,  the  North  Fork  of  Sheep  Creek,  the  South  Fork  of  Sheep  Creek,  Horse 
Creek.  Meyers  Creek,  locate  Creek,  Archdale  Creek,  Snav  Creek,  Cole  Creek,  Bolocate 
Creek,  Dislocate  Creek,  and  Ten  Mile  Creek,  an  instream  reservation  is  granted  of 

1  cfs  for  each  nar.'jsd  stream. 

(c)  For  the  Little  Powder  River,  an   instream  reservation  of  3  cfs  is 
granted. 

(d)  No  instream  reservation  is  granted  for  the  following:  the  Powder 
River,  chc  Tongue  Pdver.  the  Big  Horn  River,  the  Clarks  Fork  of  the  Yellowstone 
Pdver,  the  Boulder  River.  Bridger  Creek,  the  Stillwater  River,  Upper  Deer  Creek, 
Ixnver  Deer  Creek,  the  YeJlov^stone  River.  Slucwater  Creek  Bear  Creek,  Cottonwood 
Creek.  Five  Mile  Creek.  Sage  Creek  and  Cricket  Creek. 


-67- 


^-9.  ■[■  he  reser/ation  is   ordered  adooted  subjecc  "o  any  final  determination 
ot  rjrior  e>u.at.inr!;  waL.:r  ri"hts  in  the  source  of  :nrn1'r  -"-  — o^w^ir.,!  c^--  '->., 
Montana  Law. 

IJO.  Tli2  reservation  is  ordered  adopted  subject  to  all  existing  and/or 
incVoata  scnicr  water  rights  in  the  source  of  supply,  including  but  not  limited 
to  any  decreed  rights  or  federal  or  Indian  reserved  rights,  but  not  subject  to 
any  right  to  appropriate  water  which  rray  arise  from  the  permit  appliccicns 
saspendcd  by  the  Yeilcr.vstone  Nbratorium  (Section  89-8-103  et  sea.,  R.C.M.  1%7). 
Pursa-mt  to  Section  89-3-105(2),  R.C.M.  1947,  the  reserv/ation  is  a  preferred  use 
over  any  right  to  aopropriate  vjater  wliich  m:iy  arise  from  the  permit  applications 
suspended  during  the  Yellowstone  Moratorium. 

131.  The  reservant  may  only  appropriate  water  pursuant  to  the  reservation 
at  such  tiines  when  to  so  appropriate  iin.il  not  adversely  affect  any  senior  water 
risht  in  the  .soirrc..'^  nf  ■t^imnlv  as  set  forth  in  the  proceeding  paragraph. 
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133.  The  reservant  may  only  appropriate  water  pursuant  to  the  reservation  at 
such  times  when  to  so  appropriate  will  not  adversely  affect  any  prior  water  reserva- 
tion as  adopted  by  the  Board. 

134.  The  reser/ant  shall  submit  to  the  Board  an  annual  progress  report  on 
each  anniversary  date  of  the  effective  date  of  the  adcpticn  of  the  reservation. 
"Hiis  renuirerent  shall  continue  in  effect  until  the  complete  development  of  the 
reser'ocion.  Tae   annual  progress  report  shall  set  forth  accomplishments  tOT^;ard 
the  complete  development  of  the  reservation,  a  schedule  of  anticipated  progress, 
and  ether  information  as  may  be  proscribed  by  tlie  Board.  Feasibility  studies; 
detailed  eccnomics,  envn-rcn-Tvental ,  and  marketing  studies; 

;  water  contracts;  and  any  other  studies  and  plans  prepared 
in  coniunction  '.d.th  the  reser^/ation  projects  sliall  accompany  the  annual  progress 
report  LiubinLtCed  ne::t  following  their  comnletion,  except  that  enxdronmental 
staccmeiiLS  .-ind  ochcr  roDorts  iiaving  tirx?  Limit.T  for  review  or  comnent  shall  be 
.suDiaLttcu  inr.'icdiaEeLy  upcn  their  completion. 
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136.  i'jny  cliange  in  place  of  use.  use,  . 

.  submicted  to  and  approved  by  the  Board  shall  be  made  in 
r.ccoru::-ic.;  -..-ith  -.hu  prcceduLOs  Gsc.-d^lLoi.c-d  by  Sections  89-392  and  39-393,  R.C.M. 
1947.     The  DcpiirtrTient  shall  approve  or  deny  the  proposed  change,  gr/ing  due 
coiisidaration  to  the  requirernents  of  the  public  interest.     No  change  shall  be 
approved  which  does  not  rreet  all  of  the  pertinent  criteria  of  Seccion  89-890, 
R.C.M.   1947,   for  the  issuance  of  .an  order  adopting  a  reservation. 

(a)     T.-.e  Departrr.ent  may  pro\d.dc  for  a  public  hearing  on  any  change  in 
place  of  use*  ..         •  ..         •      .     . 

137.  Iha  DiIRC,  n-.av  vith  the  approval  of  the  Board,   issue  tenporary  permits 
for  the  u;5e  of  rcser'yod  water,  provided  :juch  tenrporary  permits  are  subject  to 

the  toTTLs  a:id  ci^nditionr.  it  considers  necessary  for  the  protection  of  the  objectives 
of  the-  r^ser^/aticn. 

li;3.     Tae  reservant  siiali  partici-jatc  in  and  adhere  to  water  inanagement 
opcraticns  that  rnay  be  inplemented  in  the  future  by  the  State  of  J'bntana. 

1:9.     P:ir3a-int  to  89-3?0(6),    R.C.M.    I9'*7,    the  "dnard  shall  periodically,   but 
.'.t   l(..!;;t  once  ever/  '.-cr.  yrjar  ;.    njvi,.'w  tl;.:   r"L\-i:;ibLlJ.ty  studies, 
on-.'i.r  .'r.;.:;nral  st;.iL>.'!!f;nts,     ind  .jnnail  resei-'/.-tion,    ti:L:luiiing  reports,    to  ensure 
r.i-jt  th^  Gbii.'ci:lves  oi  ti:c  reser'/auiou  are  Lein.i;  iv^c.     Uhere  tlie  objectives  of 
cir.-d   -esuTvaLiou  arc  not  ^loini-  !r.c:t;.    '"he  lioarj  :rav  at   it3  discretion  extend. 
rr^wdif'-'.  '">r  revoke  ;:hc  rocer'/ation. 

(1)     fArc'an'i5ta:-.c'js  v.  ii.^.i  .-..v.'  c'/idv5ncc  the  aoove  i:ic.!.uue.   out  are 
nor   Li:n:':jd  to.    cl-;a  lo L l.u%rLnr; : 
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(a)  Fail'ore  of  the  iUTticinated  licnrjnd  for  vjater  for  the  purpose 
oi  t:he  rfcriervation  to  trviterialize; 

(b)  Inadequacy  of  the  reservation  facilities; 

(c)  ^bncoITlpIiance  with  Montana  or  federal  statutes  for 
environmental  standards ;       • 

(d)  Incompatibility  with  local  or  regional  planning  efforts; 

(e)  Use  of  the  reserved  waters  for  other  than  benefici>-l  use 
as  defined  by  >fontana  law; 

(f)  ttoncompliance  vrith  any  of  the  conditions  of  this  Order. 
(2)  the  Board  may  give  notice  and  provide  for  a  public  hearing  on 

vAiether  to  extend,  modify  or  revoke  a  reservation.  The  public  hearing  will  be  held 
pursuant  to  die  procedures  of  the  Montana  Administrative  Procedure  Act. 

140.  Toe  reservant  shall  perfect  the  reservation  by  the  year  2000  or  by  such 
extended  period  of  time  as  the  Board  in  its  discretion  nay  designate. 

141.  /\ny  .and  all  liability  arising  from  the  reservation  is  the  sole  responsi- 
bility of  the  reservant.  In  ordering  a  reservation  adopted,  the  Board  assumes  no 
liability. 

142.  Unless  otiien'd.se  stated,  conditions  of  this  Order  may  be  modified  or 
withdra^vTi  by  the  Board  at  its  discretion  should  future  circumstances  warrant.  In 
such  event  notice  will  be  given,  and,  if  objections  are  received,  a- hearing  will 
be  held. 

143.  If  part  of  this  Order  is  invalid,  all  valid  parts  remain  in  effect.  If 
part  of  chis  Order  is  invalid  in  one  or  more  of  its  aoplications ,  the  part  remains 
in  effeC.  for  all  v'alid  applications. 
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144  d.  )  Pai.jgrdphs  Mo.  110  through  144,  granting  and  conditioning  all 
instreani  reservations  for  streamo  in  tho  Yellowstone  River  Basin  above  the 
mouth  of  the  Bighorn  at  the  Yeilowstono  River,  but  excluding  the  watershed 
of  the  Bighorn  River,  are  ordered  and  adopted  effective  at -sC/^  o'clock 
'p    M.  on  the  13'    day  of  /tLc,..>v^^^^iA^  ,  1978. 


dor^  (^<.  U.  cXc^ 


Chairman,  Board  of  Natural  Resooi'ces 
and  Conservation  (< 


^^^<:^    ^^ 


— 7 r ''  '    I  / r 
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144b.     Paragraphs  ^Jo.   110   through  144,   granting  and  conditioning  all    instream 
reservations,    for  streains   in  the  Yellowstone   River  Basin  below  the  mouth  of  the 
Bichorn  River  at  the  Yellowstone  River,  and  including  the  watershed  of  the  Bighorn 
River,  are  ordered  and  adopted  effective  at  ^'.2.1  o'clock     P,   M.  on  the     /Jf      day 


of 


,   19/8. 


d  of  NAtu 
tion    ' 


Chairman,  Montana  Boar 
Resources  and  Conserve 


ral 


7'C''^l<^^j    ^.  ^^CiyC 


-^ 
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BEFORE  THE  BOARD  OF 
NATURAL  RESOURCES  AND  CONSERVATION 
OF  THE  STATE  OF  MONTANA 


IN  THE  MATTER  OF  APPLICATION  FOR  )  FINDINGS  OF  FACT  AND  CON- 
RESERVATION  OF  WATER  NO.  9940-r43B  )  CLUSIONS  OF  LAVJ  OF  ^PPLI- 
BY  THE  CITY  OF  LIVINGSTON  )    CATION  NO.  9940-r43B 


The  above-entitled  matter  came  on  regularly  for  hearing  starting 
on  or  about  August  3,  1977,  in  Billings,  Montana,  before  the  Montana 
Board  of  Natural  Resources  and  Conservation  and  its  duly  annointed 
Hearing  lixaminer,  James  Driscoll.,  The  Applicant  appeared  bv  and  through 
its  counsel  of  record,  Robert  Jovick.   The  Montana  Department  of 
Natural  ?vesourccs  and  Conservation  appeared  by  and  through  its  counsel 
of  record,  Richard  Gordon.   The  Montana  Department  of  Heal'^h  and 
EiiviG^.:n;r:r.'jnl  Djiar.-c .  .iijyc-j>iu  Dy  and  tlirouj.;,".:  icj  counsel  of  ricvr.v., 
Mona  Jamison.   The  Montana  Department  of  Fish  and  Game  appeared  by 
and  through  its  counsel  of  record,  F.  VJoodside  Wright  and  Clayton 
Herron.   The  fourteen  applicant  conservation  districts  appeared  by  and 
through  their  counsel  of  record,  Gary  Snaeth.   The  U.S.  Department  of 
the  Interior  appeared  by  and  through  its  counsel  of  record,  Thomas  Gai . 
The  City  of  Billings  appeared  b"  and  through  its  counsel  of  record, 
Calvin  Calton.   The  Montana  Power  Comoanv  appeared  bv  and  through  its 
counsel  of  record,  Robert  Woodahl .   The  Intake  Water  Company  appeared 
by  and  through  its  counsel  of  record,  Henry  Loble.   Utah  International 
Inc.,  appeared  by  and  through  its  counsel  of  record.  Urban  Roth.   The 
Montana  Wildlifo  Federation  appeared  by  and  through  its  counsel  of 
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record,    William  L.    Madden.      Witnesses   were    dulv   sworn,    and   oral    and 
documentary  evidence  was    introduced. 

The   Board,    having   read  and   fully  considered   the   complete   record, 
makes    the   following   Findings   of   Fact   and  Conclusions   of  Law  relating 
tc   the   City  of  Livingston,    Application  No.    9940-r43B: 

FINDLNGS  OF  FACT 

1.  The  City  of  Livingston  has  applied  for  a  reservation  of  15,060  acre- 
feet  of  water  per  ye.ir  (af/y)  with  a  maximum  diversionary  flow  rate  of  20.8  cubic 
feet  per  second  (cfs)   from  the  Yellcn>;scone  River  to  be  used  for  municipal  water 
supply  purposes  for  the  year  2007   (Aod ligation  IJo.'  99''.-0-r^33) .  * 
7iriaings  Related  to  the  Purpose  of  the  Reservation  (89-890(3)    (a) 

2 .  Tlie  purpose  of  the  reservation  is  to  ensure  water  availability  and  .an 
adequate  streamflow  for  the  future  needs  of  the  City  of  Livingston  and  adjacent 
areas  (City  of  Livingston,  narrative  attachment  submitted  with  Application  9940- 
r43B,  pp.   2  and  3,  Tv.  Vol.   1,  Cros;;  of  A.  T.   Kersich.   p.   73). 

3.  It  is  established  to  the  satisfaction  of  the  Board  that  a  purpose  of  die 
reservation  has  been  shown  (Finding  2) . 

FindincT.s  Related  to  the  Need  for  the  Reser^/atiai  (39-890(3)    (b) 

4.  A  reservatiai  of  water  is  needed  because  it  will  secure  a  priority  date 
for  future  developments  tkat  is  earlier  than  the  priority  dates  such  developments 
would  hive  if  permits  wc.-re  obtained  irrmediately  before  construction  or  use  began 
(Draft  EIS,   Vol.   1,   p.    1). 

5.  Because  of  the  increased  danands  for  water  from  agriculture  and  industry, 
a  reservation  of  water  is  needed  to  insure  j^rowth  of  the  CiDy  of  Livingston  (City 
of  Livin;];ston.  Tr.   Vol.   I,   Cross  of  Kersich,  p.    73). 

6.  A  reservation  of  water  is  needed.  The  validity  of  the  City  of 
Livxnp,s tor's  exist .'nr',  filed  appropriations  has  not  been  proven  (Tr    Vol.    1.  Cross 
of  Kur.sLch.    p.    5^) . 
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7.  A  reservacion  of  water  is  needed-  -he  Yella«rstone  River  water  is  the 
only  practi.cal  sixuxc?  c;f  municipal  water  available  to  the  City  of  Livingston  (Tr. 
Vol.  1,  Cross  of  Kersicli,  p.  75). 

3.  A  reservation  of  water  is  needed.       -V  reservation  would  be  an  assur- 
ance that  die  City  of  Livir^ston  would  have  an  adequate  quantity  of  water  available 
from  the  Yellowstone  River  for  its  municipal  water  supply  (City  of  Livingston, 
narrative  attachment  submitted  with  Application  No.  9940-r43B,  p.  3). 

9.  The  Cit^/  of  Livingston  will  need  an  increased  water  supply  in  the  future. 

10.  The  City  of  Livingston  can  expect  an  increased  population  with  associated 
increased  water  needs  (Ci'cy  of  Livingston,  narrative  attachment  submitted  with  Ap- 
plication No.  9940-rA3B,  p.  2).  , 

11.  Tlie  City  of  Livingston  may  adopt  a  metropolitan  water  system  serving  areas 
adjacent  to  the  area  presently  served  ''Tr.  Vol.  1,  Cross  of  Kersich,  p.  73). 

12.  Industrial  development  which  would  rely  upon  the  City  of  Livingston  for 
water  supply  is  possible  (Tr.  Vol.  1,  Cross  of  Kersich,  p.  72). 

13.  It  is  established  to  the  satisfaction  of  the  Board  that  the  need  for  a 
reservation  of  water  has  been  shown  (Firdings  4  through  8) . 

Findin:^s  -delated  to  Ar.Qunt  of  Water  Necessary  for  the  Purpose  of  the  Reservation  89- 
390(3) (c)) 

14.  Tue  urban  population  in  Park  County  in  1970  was  6,383  (Draft  EIS,  Vol.  1, 
p.  101). 

15.  Tlie  estimated  water  use  for  the  year  1970  was  1,930  af/y  (Draft  EIS,  Vol.  I, 
p.  101). 

16.  'ihe  amount  of  the  CiD/  of  Livingston's  reservation  request  is  based  on  a 
iieoU';n  populaLion  proiection  '.'f  35,000  to  'fO.OOO  in  the  year  2007  (Tr.  Vol.  1, 
foIlc^^ang  p.  38,  Testimony  of  Kersich,  p.  11;  City  of  Livingston,  narrative  attach- 
inert  submitted  \-rith  Application  No.  9940-r43B,  p.  2). 
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I/',  'll-ie  populaLion  projc-.ction  is  specuLiLive  (Tr.  Vol.  1,  Cross  of  Kersich, 
pp.  53  and  59). 

15.  The  total  amount:  of  waL3r  applied  for  is  liberal  and  may  include  seme 
excosGive  or  :rrculative  pcrci.oa  (Tr.  'Aol.  1,  Cross  of  Kersicn,  p.  63). 

19.  T!^?  r^carTv^nt  of  MiDjrai  ?\2i:ourcer.   has  estimaced  that  the  population  of 
Livingston  in  the  year  2007  will  be  11 .  600  (Findii-ig  of  Fact  19 ,  Department  of 
Natural  Resources) . 

20.  The  Department  of  Natural  Reso'jrces  copulation  estiir^te  is  conservative 
and  not  sunported  by  n^/idonce. 

21.  .'  rcaso.nnbLtj  po,)uLaticn  estimaC3  of  the  Cit;/  of  Livingston  for  the  year 
2007  i.s  23.000  neoole. 

22.  Tlie  averace  per  capita  water  use  rate  in  ^bntana  is  well  over  200  gpcd, 
the  rfcntana  averap,e  projected  by  Continental  Resources  is  267  gpcd,  and  the  EPA 
inventory  Corn  for  the  City  of.   Livingston  indicates  237  gpcd  (Tr.  Vol.  1,  Cross  of 
Ker^ich.  pp.  60,  61  and  62.  respectively). 

23.  Tne  gallons  per  capita  per  day  water  use  rate  of  500  gallons  per  annual 
water  use  request  is  a  liberal  estimate  of  projected  needs  (Tr.  Vol.  1,  Cross  of 
Kersich.  p.  61). 

2'^.   B,i;:'-,'l  oil  r..he  .iv-r;i;',j  use  rates  listed  Ln  Findings  22  and  23,  250  gpcd  is 
a  reibcnil)le  ivcrage  u.sc  race  for  the  City  of  Livingston  for  the  year  2007. 

25.  With  a  populacion  of  23.000  and  ni\   -verage  use  rate  of  250  gallons  per 
capita  per  dav,  the  Cify  of  Livingston  will  need  6,440  acre-feet  per  year  of  water 
Jor  the  year  2007. 

26,  A  reservation  that  would  provide  ^vofficient  ivater  to  meet  the  City  of 
Liviu'-jt'^n'.^  projc.-ctod  reqiiirement.s  to  thc'ye.ir  2007  is  the  difference  between  the 
projectca  rc^quiranent.s  in  2007  (6,M4Q.vi'f 'v)  ind  the  axijting.'Warcr  usage  (1,930  af/y) 
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27.  It  is  established  to  the  satisfaction  of  -he  Board  that  the  amount  of 
water  necessary  for  the  pi:i.-post;  of  the  reservation  to  the  year  2007  is  4,51C  acre- 
feet  per  year. 

Findings  Related  to  the  Public  Interest  (89-890(3) (d)) 

28.  Municipal  water  use  is  recogjiized  beneficial  use  of  water  under  Montana 
law  (Citv  of  Livingston,  narrative  submitted  \-n.th  Application  No.  9940-r43B,  p.  3). 

29.  Adoption  of  a  rcsen/auion  for  the  City  of  Livingston  would  have  a 
neglic;ible  environmental  impact  (Draft  EIS.  Vol.  I,  pp.  173  and  174). 

30.  Adoption  of  a  reservation  for  the  Cit^/  of  Livingston  would  result  in 
return  flows  to  the  Ye 1 Ices tone  fd-ver  of  approximately  80  percent  of  the  flow 
diverted  by  the  City  of  Livingston  (Tr.  Vol.  1,  Redirect  of  Kersich,  p.  81). 

31.  Adoption  of  a  reservation  for  the  Citv  of  Livingston  would  not  reduce 
tiic  flcv  of  the  Yell, --.'." tone  Pivor  significantly  CFinding  30) . 

32.  Adoption  of  a  reservation  ror  f.hs  CAtr/  nf  Livingston  xi^nuld  provide  econonic 
benefits  and  contribu-e  to  cc-T::jnit-  pl.Tining  and  orderly  growth  and  development 
(City  j:.   Livintst.r..  •sirrniivo   sui'-iittici  vrLth  Application  No.  9940-r43B.  p.  3). 

.■■3.   It  is  i-.-tablL.'h' i  to  the  .satisfaction  of  the  Board  tb.at  the  reservation 
of  .1.310  af/y  fr-T.  t'.r.^  Yjllc'./.stcne  River  for  the  City  of  Livingston  for  municipal 
water  suoply  use  is  h\   tha  public  interest,  and  th.;3t  there  will  be  progress  ta^/ard 
accotnplishjTTent  of  the  purpose  of  the  reser^/ation  with  reasonable  diligence  in  ac- 
cordance with  .-ai  establishea  pLin  (Findings  1  and  28  ttirough  32;  City  of  Livingston. 
AnnUc-tinn  Mo.  ^9A0--.'+3P") . 

CON'r.'IUSIONS  C:?   Tj\W 
1.  Chapter  8,  Title  89.  R.C.M.  1947,  and  in  particular.  Section  89-890,  R.C.M. 
1947,  autliorize  the  adopcimi  by  the  I-tmtana  Board  of  Natural  Resources  and  Conserva- 
tion of  orders  reserving  water  to  qualified  applicants  for  reservation  of  water. 
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2.  If  ordered  adopted,  a  reservation  mist  be  ordered  adopted  in  accordance 
with  Clr^Dter  3,  Ti'de  89  R.C.M.  1947.  and  anv  rules  adopted  thereunder. 

3.  The  Applicant,  City  ot"  Li\rLnKstGn.  is  a  political  subdivision  of  the 

State  of  ;iontana  ar.d  as  such  is  encitied  to  vnply  to  reserve  waters  within  the  State  c 
Montana  in  .iccordince  ^vrlth  89-390,  R.C.M.  1947.  and  .iny  rules  adopted  thereunder. 

4.  All  pertinc-nt  statu.tos  and  loile;;  of  the  State  of  Montana  have  L-en  ad- 
hered to  in  review  of  chis  reservation  application,  both  by  the  iMontana  Department  of 
iNatural  Resources  .^d  Conser^/ation  and  by  the  Montana  Board  of  Natural  Resources  and 
Conservation. 

5.  3a:ied  u"on  the  .ico'/.?  Finair.'j;^  cc   fact,  and  specifically  based  upon  any 
condition,  limitatii^n.  or  rr.caificaticn  jc  the  full  aDplication  appearing  in  said 
Findings,  all  pertinent  criteria  delineated  in  Section  89-890,  R.C.M.  1947,  and 
any  ruL-s  acoDLod  thereunder  prc.'idin;^  fcr  "ha  .-iaontion  of  an  order  reserving  water 
have  been  rrat. 

6.  ;;o-hin-  found  ;-._rein  ;ias  bearing  upon  a-.e  status  of  water  rights  claimed 
by  the  Arrlicant  on.hrr  frvin  those  herein  na.;ly  applied  for,  nor  does  anything  found 
hc-r.--.p.  '-,'.-  bc-,-.-inn  -ni  the  status  of  ciaLT.-d  wac2r  rights  of  any  other  party  axcept 
in  rjl-::ion  to  those  rights  herein  newly  applied  for,  to  the  e:aent  necessary  to 
reach  a  conclusion  herein. 
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BEFORE  THE  BOARD  OF 
NATUl^.L  .RESOURCES  AND  CONSERVATION 
•.:.■■  THE  STATE  OF  :totiTAKA 


) 
IN  THE  :1AlTTER  OF  AL'PLICATION  FOR      )     FINDINGS  OF  FACT  AND  CON- 
RESERVATION  OF  WATER  NO.  3476-r-'i3BJ   )     CLUSIONS  OF  LAW  OF  APPLI- 
BY  THE  CITY  OF  BIG  TI!'BER  )     CATION  NO.  8A76-r4?BJ 

) 

The  abovG-enciuLea  matter  came  on  regularly  for  hearing  starting 
on  or  about  Aurusc  3.  L977,  in  BilliTi'.:s,  Montana,  before  the  y.ovtsr.-K 
Board  oi   Natural  Resourcss  and  Conj.-^rvation  and  its  duly  appointed 
Hearing  E:caininer,  James  Driscoll.   ThG  Applicant  appeared  by  and- through 
its  counsel  of  record,  James  Tulley.   The  Montana  Department  of  Natural 
Resources  and  Conservation  appeared  by  and  through  its  counsel  of  re- 
cord, Richard  Gordon.   The  Montana  Department  of  Health  and  Environ- 
mental Sciences  aoneareJ  by  and  through  its  counsel  of  record,  Mona 
Jair.ison.   The  Montana  Department  of  Fish  and  Gam.e  appeared  bv  and 
through  i::s  counsel  of  record,  Clayton  Kerron.   The  fourteen  applicant 
conservation  district.-j  appeared  bv  and  through  their  counsel  of  record, 
Carv  Spaet.i.   The  CLzy   of  Billings  appeared  by  and  through  its  counsel 
of  rccoia,  Calvin  C.ilLon.   The  Montana  Power  Company  appeared  by  and 
tlircugh  Its  counsu!  of  record,  Robert  Woodahl ,   Witnesses  were  duly 
sworn,  and  oral  and  documentary  evidence  was  introduced. 

Thn  Board,  having  read  and  fully  considered  the  complete  record, 
makes  the  following  FindLnr^s  of  Fact  and  Conclusions  of  Law  relating 
to  the  CiLv  of  Bi;^  "timber ,  Ap-iii-ation  No.  8476-r4iBJ: 
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i^i:.;Di::g3  of  fact 

Background  Finding 

1.  The  City  of  Sig  Timber  has  applied  for  a  reservation  of 
4,4SJ  acre-feet  of  ivater  per  year  (af/y)  with  a  maximum  diversionary 
flow  rate  of  6.19  cubic  feet  per  second  (cfs)  from  the  Boulder  River, 
a  tributar3/  of  the  Yellowstone  River,  to  be  used  for  municipal  water 
supply  purposes  tor  the  year  'iOOO.    ■  (Application  No.  S476-r43BJ)  . 
Final r.'js  i.x--i 2Lod  to  zh2   Purpose  of  the  Reservation  (89-890(3)  (a) ) 

2.  The  purpo.sG  of  the  reservation  is  to  ensure  an  adequate 
municipal  •vaL3r  suno  l/  ^or  the  foreseeable  future  for  the  City  of 
Bi<;  Timber  (City  of  Bi:i  Timber,  addendum  to  Application  No.  8476- 
r43BJ.  p.  L). 

3.  It  is  escaolijhaa  to  the  satisfaction  of  the  Board  that  a 
purpose  of  the  reservation  has  been  shox>m  (Finding  2)  . 

Findings-  "^tiLited  to  ths3  Need  for  the  Reservation  (89-890(3)  (b) ) 

4.  A  re^:ervation  of  water  is  needed  because  it  will  secure  a 
pricriCv-  date  for  fucara  -ijvelopments  that  is  earlier  than  the  prior- 
ity datos  such  doveloprrionts  v7ould  have  if  permits  were  obtained 
in^ediately  itefore  oonjtruccion  or  use  began  (Draft  EIS,  Vol.  I,  p.  1) 

J.   A  reservation  oL  water  is    needed  because  competition  for 
Yeilov.'ston'i  Basin  vator  exists  (Cltv  of  Big  Timber,  addendum  to 
Apnlication  Jo.    847r)-r43BJ.  o.  1;  Tr.  Vo  L .  1,  following  p.  92,  Testi- 
r.:cny  of  ■;illiam  '.'enr.eL.  p.  2). 

6.   A  r>iservation  of  v;ater  is  needed  because  it  would  be  an 
acsur.ircL^  ':;^-.c  Lho  Cic  •  of  Big  Tir'ber  would  have  an  adequate  quantity 
of  '-nrs-i-    -iv.;  Liable  iron  the  Boulder  ^.ivcr  for  the  City  of  Big  Timber's 
-nuni'jipiL  -n.ro.r    :ut;-)Iv  (Tr.  Vol.  1,  follov/inp:  p.  '^l ,    Tc-stimony  of 
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7.   A  rG.serva;;;  on  of  water  is  n'.^.eded  because  a  water  rii^ht 
'>v  ;:nrrr^i:  '.;ouLd  nc:  r.ii^cc  iLL  of  -'.le  needs  of  the  Citv  of  3ig  Tinber 
in  cliat  the  water  bein^  ippiicd  for  b"  reser'^ation  is  not  presentlv 
needed  (Cicv  of  Bit;  Tiraber,  addenduiTi  to  Anniication  No.  8476-r43BJ, 

3.   A  r'^servation  of  water  is  needed  because  local  voters  vrill 
net  .-.rorove  a  bona  issue  for  construction  of  additional  v/ater  supply 
facilities  until  the  expected  need  materializes  (City  of  Big  Timber, 
adrlenauT.  to  Application  Mo.  8^76- T-^'iBJ ,  on.  1  ana  2). 

'' .   T'.iG  City  cf  Big  Timber  has  experienced  grov7th  since  1?70  as 
evidenced  bv  the  increase  of  trailer  courts,  individual  housing 
start:;  .ind  apartment  units,  as  veil  as  bv  the  increase  of  coiranunitv 
b".rin:'.s3.3.? .  (Ti:.  \'oi.    ^  ,  Testimony  of  Oscar  Stephens).  • 

10.  T>.e  .levelopraent  of  oil,  gas,  and  metallic  minerals  in  the 
Di^  Timber  area,  --/uich  would  lead  to  further  grov7th  of  the  City  of 
lL.\   Ti.T.ber.  is   i>';"-ibIo  (City  of  Big  Timber,  addendum  to  Application 
:-!o.  .v^7: -r'4jBJ.  pp.  3  and  ^ ;    Tr .  Vol.  I,  Croso  of  Stephens,  p.  91). 

11.  The  Citv  of  Big  Timber  can  expect  an  incr:^ased  population 
v;lth  a;i.;i")ciate(l  '.:.i;:ar  needs  (Tr .  Vol.  1,  following  p.  86,  Testimony 
oi   fJLopiicns  ,0.1';. 

12.  The  CiL"  of  Big  Tinber  v/ill  need  an  Increased  vjater  supply 
Ln  the  future  to  meet  its  expected  growth  (City  of  Big  Timber, 
add'.'n':'.:F'.i  to  Apn  i  L^r.ticn  :lo .  8A76-r'i  3BJ  ,  o.  1). 

IJ.   It  is   est;ablished  to  the  satisfaction  of  the  Board  that  the 
-•..■c-d  'or  -1  i::.-:- .  ••  '.ition  of  water  has  been  shown  (Findings  4  through  12) 
rindini^;  "-^el-itad  ••■■::  .\mount  of  VJater  M<;cessary  '^or  che  Purpose  of  the 
Reservation  (8<^-8P0r3)  fc)) 
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Th;.'    1  .-'■'0    r-f>n)ilaLion   of    r  he    Citv   of    Big   Timber   was    1,592 
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(Dr-iir  ^ZIC.    Voi.  I,  K.    17^;  Tr .  Vol.  I,  toilowing  n.  86,  Testimony 
•vjf  .-Ji:enhens  ,  p  .  1)  . 

15.  "he  r-~7     :on;ii-ition  of  the  City  of  Big  Timber  is  esti- 
mated to  be  1,700  v---  Vol.  I,  follov/ing  p.  36,  Testimony  of 
Stephens .  p .  I) . 

16.  The  amount  of  the  City  ol:'  Bir,  Timber's  reservation  request 
is  ba.scd  on  a  der. i'3.n  poouiaLion  nrojection  of  3,000  for  the  year 
2000  (Cif/  of  Bia  Timber,  "ollowin,-;  Tabic  3  of  Exhibit  A  submitted 
with  Ann  Lica  Lion  Mo.  .■■'■'' -r- yr..  I  ■  Tr.  Vol,  I,  Cross  of  '.Jenzel,  p.  95). 

.7.   rhj  i-^'era-.e  raunicioaL  ^.'--r  capita  watar  use  rate  in  the 
Ci':y  of  '.'jeac  Tails  in  i?64  ivas  20U  .^^aLlons  per  capita  ner  day  (z^cd) 
(City  of  r-.i'i   Timoer,  Tablo  4  of  Exhi-it  .A  submitted  with  Application 
Mo.  347c'-r'i35J)  . 

18.  The    Ci,:y  ;f  YAr,   Timber  nas  utilised  a  per  capita  water  use 
rats  of  ]..''jvO    {y')ccj  ,    pi--i.3  an  additional  one  million  -Jallons  ner  dav 
for  industrial  Uo3,  -n   calculating  its  request,  (City  of  Big  Timber, 
aau'-ndur;  to  .vpplicatioa  ;\'o .  S476-r4iBJ,  p.  2),    but  there  is  insuffi- 
cient ovi. jinnee  to  .pinpovt  thi.i'  '"i::ura. 

1^.   A  250   gallon  ner  capita  per  dav  is  a  reasonable  average 
water  a;:.;  rate  for  th^  City  of  Big  Timber. 

20.   '..'ith  1  Pooulatii;n  o-'  1  ,  "00  and  an  average  ■:::-_>  rate  of  250 
gpc<i,  L'^-3   •■'if:   :■.:  V,L.[   TLmb^ir'",  ciitiniated  water  use  in  the  year  1977 
is  '^ 7  7  a  '-  /  •/  ( ;•" '. :-. d i u g s  L  :5  a n d  L '■' }  . 

.11.   Wi.:ii  a  O'ipuiacion  of  3.000  and  an  average  use  rate  of  250 
gpcc.  tl'.e  City  OL    '^ig  Timber  would  neea  d42  af/y  in  the  year  2000 
(Findings  Lu  and  I") . 

22.   .\  J j'iorv.iLion  that  would  r^rovide  :-ufficient  water  to  meet 
tiiu  CIl.'.-  ••  f  Big  7'.r.:bc':'s  prniocn-d  incrc.i.sod  renui  roment:;  to  the 
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vfj,-.!r  'OOO  : .-;  t\^.:j  di !' :"eronc3  boL-./O'jn  ';l-:c;  oroitjCLCfl  roquirements  in 
2000  ''342  af/y)  and  the  existing  v;ater  usar,e  (477  af/y)  (Findings 
20  and  21),  and  this  difference  is  365  af/y. 

23.  It  is  established  to  t:he  satisfaction  of  the  Board  that 
365  af/y  is  the  amount  of  '^.'ater  necessarv  for  rhe  nurnose  of  the 
reservation  to  the  yoar  2000  (Findin^^s  '-4  throurch  22). 

Findin!^s  Related  to  the  ?u!:!.ic  ^itorest:  (39-890(3)  (d) )  ■ ;  - 

24.  Adoption  of  a  reservation  for  the  Citv  of  Big  Timber  would 
have  a  negligible  environmental  impact  (Draft  EIS,  Vol.  I,  pn .  173 
and  174). 

25.  Adoption  of  a  uoservation  for  the  City  of  Big  Timber  would 
not  reduce  the  flow  of  the  Yellowstone  River  signif icantl^^  (Draft 
EIS.  Vol.  I,  p.  174) . 

26.  Adontion  of  a  reservation  for  the  City  of  Big  Timber  would 
contribute  to  the  public  health  and  safety  (Citv  of  Big  Timber, 
addendum  to  Apoiication  lIo  .  8476-r4  3EJ,  p.  2). 

27.  AdoDti.cn  of  a  reservation  for  the  City  of  Big  Timber  would 
provide  economic  benefits  and  contribute  to  community  olanning  and 
orderly  -growth  and  develonment  (Citv  of  Big  Timber,  addendum  to 
Application  Mo.  S476-r43BJ,  p.  2;  Tr.  Vol.  I,  following  p.  36, 
Testimony  of  Stephur.s.  p.  3;  Tr.  Vol  I,  following  d.  92,  Testimony 
of  Ucnzei ,  p .  2)  . 

23.   It  is  estab Liohod  to  the  satisfaction  of  the  Board  that  tne 
reservation  of  365  af/v  from  the  Boulder  River,  a  tributary  of  the 
Yellowstone  River,  for  the  City  of  Big  Timber  for  municipal  v/ater 
sunnly  u<;e  ib  in  tlie  public  interest,  and  that  there  will  be  progress 
toward  .iccompli^jinnont  of  the  nuroose  of  the  reservation  with  reason- 
able dilijj.once  in  accordance  with  an  establi.shcd  nlan  (Findings  24 
through  17-    Citv  of  hii^   Timber,  ^nnlication  Mo.  3476  r43EJ). 
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CONCLUSIONS  OF  lAW 

1.  Qiapcer  S,  Title  39,  R.C.M.  19A7,  and  in  particular,  Secticnn  89-390,  R.i 
1947,  ;iuthorize  the  adoption  by  the  ^tontana  Board  of  Natural  Resources  and  Conserva- 
tion of  orders  reserving  \>;ater  to  qualifiod  applicants  for  reservation  of  water. 

2.  If  ordered  adopted,  a  reservation  mast  be  ordered  adopted  in  accordance 
with  Chapter  8,  Title  39,  R.C.M.  1947,  and  any  rules  adopted  thereunder. 

3.  The  Applicant,  City  of  Big  Timber,  is  a  political  subdivisiai  of  the 
State  of  Montana  and  as  such  is  entitled  to  apply  to  reserve  waters  within  the  State 
^tontana  in  accordance  '^7ith  89-890.  R.C.M.  1947,  and  any  rules  adopted  thereunder. 

4.  All  pertinenc  statutes  and  rules;  of  the  State  of  Montana  have  been  ad- 
hered to  in  review  of  this  roj^r ration  application,  both  by  the  Montana  Department  of 
Natural  Resources  and  Conservatioa  and  by  the  Montana  Board  of  Natural  Resources  and 
Conservation. 

5.  Based  upon  the  above  Findings  of  Fact,  and  specifically  based  upon  any 
cont-uLion.  liniitaticn,  or  modification  of  chc  full  application  appearing  in  said 
Findinf;s,  all  pertinent  criteria  delineated  in  Section  89-890,  R.C.M.  1947,  and 

any  rules  adopted  thereunder  providing  for  the  adoption  of  an  order  reserving  water 
have  been  met. 

6.  Mothin'4  found  herein  has  bearing  upon  the  status  of  water  rights  claime 
by  the  Applicant  odier  than  those  herein  newly  applied  for.  nor  does  anything  found 
herein  have  bearinn;  on  the  status  of  claimed  water  rights  of  any  other  party  except 
in  relition  to  those  rights  fierein  rowly  applied  for,  to  the  extent  necessary  to 
reach  i  conclusion  herein. 
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BEFORE  THE  BOARD  OF 
NATURAL  RESOURCES  AND  CONSERVATION 
OF  THE  STATE  OF  MONTANA 


) 
IN  THE  MATTER  OF  APPLICATION  FOR     )    FINDINGS  OF  FACT  AND  CON- 
RESERVATION  OF  WATER  NO.  9937-r43Q    )    CLU3I0NS  OF  LAW  OF  APPLI- 
BY  THE  CITY  OF  COLUTIBUS  )    CATION  NO.  9937-r43Q 

) 

The  above-enniticd  maccer  came  on  regularly  for  hearing  starting 
on  or  about  August  3.  1977,  in  Billings,  Montana,  before  the  Montana 
Board  of  .natural  Pvesource.s  and  Conservation  and  its  duly  apoointed 
Kearing  iL^^aminer,  Ja:nes    Ori^c.>^_.   The  Applicant  appeared  by  and 
through  its  counsel  of  reccra,  I^ick  Heard.   The  Montana  Department  of 
Natural  Resourcas  and  Conservation  appeared  by  and  through  its  counsel 
of  record,  Ivichard  Gordon.   The  Montana  Department  of  Health  and  En- 
vironmental Sciences  appeared  by  and  through  its  counsel  of  record, 
Mona  Jamison,   The  Montana  Departraenc  of  Fish  and  Game  appeared  by  and 
through  its  counsel  of  record,  Clayton  Herron.   The  fourteen  applicant 
conservation  districts  appeared  by  and  through  their  counsel  of  record, 
Gary  Spaeth.   The  City  of  Billings  appeared  by  and  through  its  counsel 
of  recoj.J,  Calvin  Calton.   The  Montana  Power  Company  appeared  by  and 
through  its  counsel  of  record,  Robert  Woodahl.   VJitnesses  were  duly 
sworn,  and  oral  and  documentary  evidence  was  introduced. 

The  Board,  having  read  and  Cully  considered  the  complete  record, 
makes  the  following  Findings  of  Fact  and  Conclusions  of  Law  relating 
to  the  City  of  Columbus,  Application  No.  9937-r43Q: 
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FINDINGS  OF  FACT 
Backr^round  Finding 

i.   The  City  of  Columbus  has  anpiied  for  a  reservation  of  2606 
acre-feet  of  water  per  year  (af/y)  with  a  maximum  diversionary  flow 
race  of  3.6  cubic  feet  ner  second  (cfs)  from  the  Yellowstone  River 
to  be  used  for  municipal  water  aupoly  ourposes  For  thi  year  2007 
(Application  Mo.  9937-r'-3"). 
Findings  Related  co  the  t^urpose  0:  the  Reservation  (89-890(3)  (a)) 

2.  The  purpose  of  the  reservation  is  to  ensure  water  avail- 
abilitv  and  an  auc-nuato  r-treamflow  for  the  future  needs  of  the  City 
of  Columbus  (Citv  of  Columbus,  narrative  attachment  submitted  with 
Application  Mo.  9937-r430.  p.  3). 

3.  It  is  established  to  the  satisfaction  of  the  Board  that  a 
purnose  of    the  reservation  has  been  shovm  (Finding  2). 

Findin^:s  Related  to  tho  Maed  for  the  Reservation  (8"-890(3)  (b) ) 

4.  A  reservation  of  water  is  needed  because  it  will  secure  a 
priority  date  for  future  developments  that  is  earlier  than  the 
priority  dates  such  developments  would  have  if  permits  were  obtained 
immediately  before  construction  or  use  began  (Draft  EIS,  Vol.  I,  p.  1) 

5.  A  reservation,  ifor  -vater  is  needed.        Comnetition  for 
Yellowstone  River  water,  especially  from  irrigated  agriculture  and 
industry,  eviists  and  is  increasing  (Citv  of  Columbus,  narrative 
attachment  submitted  with  Aoplication  No.  9937-r43Q.  p.  3;  Tr.  Vol  1, 
Cross  of  A.  T.  Kersich,  p   116). 

6.  A  reservation  of  water  is  needed.        T.ie  validity  of  the 
City  oL  Columbus's  existing  filed  appropriations  for  its  municipal 
water  supply  has  not  been  proven  (Tr.  Vol  1,  following  p.  38,  Testi- 
mony' of  Kersich,  p.  8). 


7.   A  vcscrv-acion  ot"  war.'jr  is  riocicd  .     '■'■■'^    YolLowntone  River 
water  is  the  onlv  'fractical.  economic  source  of  municipal  water 
availabb-'  to  the  City  of  CoLunlmj  (Cif'  of  Colurr.bus,  narrative 
attachment  s">m'tf:ed  i,;ith  Ann  Lication  iTo .  9^37-r430,  n.  3). 

3.   A  reservation  of  water  is  aeeded.         It  would  be  an 
assurance  that  the  CiLv  o:  Colunbus  would  have  an  adequate  quantity 
of  water  available  fron  the  Veilov-stone  River  for  its  municipal 
water  sunply  (City  of  Columbus,  narrative  attachment  submitted  with 
Application  No.  99:37-.-'."!'^.  -.''). 

9.   The  Cit"  of  '."  - 1  u-^^.^r  \'.    "-^nccmin^  a  "bedroom  communitv"  to 
the  Cicv  of  3iLlin:-:i.   h  r.unDiir  o ■'  0000^3  are  living  in  Colum.bus 
and  working  in  Diilings.   The  newly  comoleted  interstate  high\:av 
makes  it  onlv  a  35  to  ^D  minute  driv3  from  Columbus  to  Billings 
(Tr.  Vol.  1.  Cross  of  r.ersich,  p.  IIG)  . 

10.  The  Ci*".-'  of  Cci'j:r.bus  can  j.-ioect  an  increased  population 
;;ith  a.ssc':i;iCoa  Lr.craaseu  -..acar  aeeds  (.Citv  of  Columbus,  narrative 
attacn-ent  submitted  v?ith  Aopiication  Ho.  9'537-r430,  p.  2;  Tr .  Vol. 
1,  foilowiag  p.  iu .  Testimonv  of  Kersich,  p.  9;  Tr.  Vol.  1,  Cross 
of  Kersich,  p .  115) . 

11.  Cur-j--:r.tL',  ir.dnscry  ir,  a  user  or.    the  Citv  o  F  Columbus' 
municipal  i.'ater  suppiv'.   E::nansion  of  3uch  industry  is  nronosed. 
iI:-.paasiijLi  ..ouLd  \.v,cr'-i:\'6c    such  industrial  water  use.   An  example  of 
;iuca  proposed  industri.-. j.  expansion  is  the  Timberweld  Plant  (Tr . 

Voi.  I,  Loliowing  :.  38,  Testimony  of  Ker.iich,  p.  9;  City  of  Columbus 
narrative  .iLtachment  submitted  with  Anrlication  No.  "937-r430,  p.  3). 

12.  Mow  industrial  development  which  would  use  the  municipal 

•;aLer  lunnl;'  is  possible  (Tr.  Vol.  1,  Cross  of  Kersich.  on.  114  and  115) 

13.  The  City  of  Columbus  -.-ill  need  an  increased  water  sunply  in 
Lhe  Lj'-.ur3  (Cit"  of  Columbus,  nar:-ntive  at  cachrnet.;-.  iubmiltod  -..ith 
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Anpl:c:ii:icn  :!o.  :^';-37-r/.30 ,  n.  3). 

14   It;  is  established  to  Che  satisfaction  of  the  Board  that 
th3  ruific  :or  re;i:.r-.'aci::r.  of  -..'.Ater  has  been  shown  (Findings  4  through 

13). 

Findings  Related  to  An^.ount  of  IJater  Necessary  for  the  Purpose  of  the 

Reservation  f  39-39  .'(3":  (c)) 

15.  Th2  197  5  Dopuiation  of    the  City  of  Colunbus  is  esti.^ated 
at  1350  (City  of  Colurnous,  narracive  attachment  submitted  with 
Application  :'o .  '<?3  7-r430,  p.  2). 

16.  The  amounc  of  c.ic  Citv  of  Columbus'  reservation  request  is 
based  on  a  design  peculation  projection  of  4,500  in  approximately 
the  year  .'-07  (Tr.  '<^.-)l.  I,  following  p.  33,  Testimony  of  Kersich, 
p.  9;  Ci'C"   of  CoIurr;bus,  narrative  attachment  submitted  with  Appli- 
cation No.  "Ji' j7-r43Q,  p.  2). 

17.  The  average  municipal  oer  capita  v/ater  use  rate  in  the 
Yellov.'st^;ae  Basin  _"  1970  was  212  gallons  per  capita  per  dav  (gpcd) 
(Draft  "i;-:.  '/ol  II,  D.  :^05). 

13.   The  Environmental  Protection  Agency's  figure  for  the  City 
of  Coiumbu;'  -.'ater  ise  -jz'ce.    is  approximately  200  gpcd  (Tr.  Vol  1, 
Cros.i  or  KecGicii,  ■">n.  113-114). 

19.   The  City  of  Columbus  has  utilized  a  per  capita  water  use 
rate  of  5  00  ;.:.pcd  in  calculating  itj  request.  (Tr .  Vol.  1,  following 
p.  38,  Testimony  of  Ker.oich,  p.  3;  City  of  Columbus,  narrative 
;.•.■• -.aclimcr.L  :;abTiir red  vith  Application  Mo.  9937-r43Q,  p.  1). 

2C.   The  :00  iPcd  figure  is  questionable  (Tr .  Vol.  1,  Cross  of 
i:ersijh.  ^   110). 

21.  Ijaa^d  on  t!)e  current  average  use  rate  listed  in  Findings 
17  and  IS.  250  gpcd  is  a  reasonable  average  use  rate  for  the  City 
of  Colu-nbui  -or  the  year  ,:0)7   (^indingy  17  through  20). 
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22.  With  a  population  of  1,350  and  an  average  use  rate  of  250 
gpcd,  the  City  of  ColuT.bus'  estimated  v;ater  use  in  the  year  1975 
•,va3  J79  Qf/y  <. bindings  15  cr.roUi.-,h  .:i)  . 

23.  With  a  population  of  4,500  and  an  average  use  rate  of  250 
gpcd,  the  City  of  Columbus  would  need  1,262  af/y  in  the  year  2037 
(Findings  16  and  21). 

24.  A  roservacion  i:hat;  would  orovide  suffi.cient  water  to  meet 
the  city's  orojected  increased  requirements  to  the  year  2007   is  the 
difference  between  the  projected  reauirements  in  2007  (1,262  af/y) 
and  the  e-i-^tin;;  -/atar  Msa'^e  (3^9  af/y)  (Findings  22  and  23). 

25.  It  is  3stabli3hed  ':o  the  satisfaction  of  the  Board  that  ■■ 
383  af/y  is  che   amount  or   vater  necessary  for  the  purpose  of  the 
reservation  to  the  year  2007   (Findings  15  through  24) . 

Findings  ileiated  to  the  Public  Interest  (89-390(3)  (d))        '  :. 

26.  Municinai  watar  use  is  a  recognized  beneficial  use  of 
water  under  Montana  law  ^City  of  Columbus,  narrative  attachment 
submitted  with  Application  No.  *,^937-r43n,  pp.  3  and  4).         r/ 

27.  Adontion  of  a  reservation  for  the  City  of  Columbus  would 
have  a  negligible  environment.-il  impact  (Draft  EIS ,  Vol.  I,  pp.  173 
and  174) .  •  ,  •  ,   • . 

23.   Adoption  of  a  reservation  for  the  City  of  Columbus  would 
not  reduce  uhe  flow  of  the  Yellowstone  River  significantly  (Tr.  Vol. 
1,  foIloX'7ing  p.  23.  Testimony  of  Kersicn,  p.  10). 

29.   Adoption  of  a  reservation  for  the  City  of  Columbus  is 
neccissar;:  for  tlie  public  b.ealth  of  present  and  future  residents 
(Tr.  Vo'  .  I,  follovin.!^  p.  38,  Tostimonv  of  Kersich,  n.  10;  City  of 
Columbus,  narrative  attachment  r.ubmitted  with  Application  Uo.    9937- 
r4.>n,  p.  4)7  "•    '  ' i  ._     ,     ;  ..    '  .    ■ 
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30.  Adoption  of  .1  reservation  for  the  City  of  Columbus  would  provide  economic 
benefits  and  contribute  cc  coomunity  pianninr,  and  orderly  growth  and  development 
(City  of  Coluntms,  narrative  attachment  ^uDinitted  with  ^Application  No.  9937 -r430,  p.  ; 
Tr,  Vol.  1,  Cross  of  Kersich.  p.  116). 

31.  It  is  established  to  the  satisfaction  of  the  Board  that  the  reservation  of 
883  af/y  from  the  Yellowstone  River  for  the  Citv  of  Coluibus  for  municipal  water 
supply  use  is  in  ths  public  interest,  ;jnd  that  there  will  be  progress  toward  ac- 
ccraplishirient  of  the  purpose  of  the  reservation  with  reasonable  diligence  in  accordanc 
with  t'l'jz  established  vL-li  (7irniir.:z3   1  and  126  tlirough  30;  City  of  Columbus,  Applicatic 
No.  9937-r43Q  ). 

:'":'TuLoI0N3  OF  L\W 
•    *    1.  Chapter  3,  Title  89.  R.C.M.  1^47,  and  in  particular,  Section  89-890,  R. 
1947,  autnorize  tlie  adoption  by  the  T'bnt.Tna  Board  of  Natural  Resources  and  Conserva- 
tion of  orders  reservins  water  to  qualified  applicants  for  reservation  of  water. 

2.  If  ordered  adopted,  a  reservation  nust  be  ordered  adopted  in  accordance 
with  Cliapter  8,  Title  89,  R.C.M  1947,  and  .any  rules  adopted  thereunder. 

J.  The  .Appiicanc.  City  of  Columbus,  is  a  political  subdivision  of  the 
State  of  I'ontana  .und  as  r-judi  is  entitled  to  applv  to  reserve  waters  within  the  State 
Montana  in  accordance  \'n.zh  89-390,  R.C.M.  1947,  and  any  rales  adopted  thereunder. 

4.  All  pertinent  statutes  and  rules  of  the  State  of  Montana  have  been  ad- 
hered ro  -iji  rexae*/  of  this  reservation  application,  both  by  the  Montana  Department  oi 
Natural  Resources  and  Conser'/ation  and  by  the  Montana  Board  of  Natural  Resources  and 
Conservation. 

3.  Based  upon  the  above  Findings  of  Fact,  and  specifically  based  upon  any 
condition,  limitation,  or  modification  of  the  full  application  appearing  in  said 
Findinj2;s,  all  pertinent  criteria  delineated  in  Section  89-890,  R.C.M.  1947,  and 

any  r^ales  adopted  theriTjnder  providing  for  the  adoption  of  an  order  reserving  water 
ha:'/e  been  met, 
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b.  .'lothiir;  Ccijnd  herein  tias  bearing  upon  Che  status  of  water  rights  claimed 
■)V  rho  .\::piicant  othar  chaa  those  her.^in  rl(^\^7iv  :ipplied  for,  nor  dees  anything  found 
herein  have  bearing  on  f:ho  3;:atus  of  claLiied  V7ater  rights  of  any  other  party  except 
in  relation  to  tlioso  rushes  herein  ns'.viy  applied  for,  to  the  extent  necessary  to 
reach  a  conclusion  heroin. 
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BEFORE  THE  BOARD  OF 
NATURAL  RESOURCES  AND  CONSERVATION 
OF  THE  STATE  OF  MONTANA 


IN  THE  MTTER  OF  APPLICATION  FOR 
RESERVATION  OF  WATER  NO.  9939-r43QJ 
3Y  THE  CITY  OF  LAUREL 


FINDINGS  OF  FACT  AI^ID  CON- 
CLUSIONS OF  LAW  OF  APPLI- 
CATION MO.  9939-r430J 


The  above-entitled  matter  cair.e  on  regularly  for  hearing  starting 
on  or  about  August  8,  1977,  in  Billings,  Montana,  before  the  Montana 
Board  of  Natural  Resources  and  Conservation  and  its  duly  appointed 
Hearing  Examiner,  James  Driscoll.   The  Applicant  appeared  by  and 
through  its  counsel  of  record,  Larry  Herman.   The  Montana  Department 
of  Natural  Resources  and  Conservation  appeared  by  and  through  its 
counsel  or  record.  Richard  Gordon,   The  Montana  Department  of  Health 
and  Environmental  Sciences  appeared  by  and  through  its  counsel  of  reco: 
Mona  Jamison.   The  Montana  Department  of  Fish  and  Game  appeared  by  and 
through  its  counsel  of  racord,  Clavton  Herron.   The  fourteen  applicant 
conservation  districts  appeared  by  and  through  their  counsel  of  record 
Gary  Spaeth.   The  City  of  Billings  appeared  by  and  through  its  counsel 
of  r-scord,  Calvin  Calton.   The  Montana  Pover  Company  appeared  by  and 
through  its  counsel  of  record,  Robert  Woodahl.   Witnesses  were  duly 
sworn,  and  oral  and  documentary  evidence  was  introduced. 

The  Board,  having  read  and  fully  considered  the  complete  record, 
makes  the  following  Findings  of  Fact  and  Conclusions  of  Law  relating 
to  the  City  of  Laurel,  Application  No.  903'5-r43QJ: 


■93- 


FL'iPINGS  OF  FACT 

1.  The  City  of  Laurel  has  aoplied  for  a  reservation  of  16,030  acre-feet  of 
water  per  year  (af/y)  with  a  mixinum  diversionary  flew  rate  of  2j.25ajbic  feet  per 
second  (cfs)  from  the  Yellowstone  River  to  be  used  for  lajnicipal  water  supply  pur- 
poses for  the  /ear  2007 /Vpplication  No.  9939-r4;.QJ) . 

Findings  Related  to  the  Purpose  of  the  Reservcicion  (39-890(3)  (a) 

2.  The  purpose  of  the  reservation  is  to  ensure  water  availability  nnd  an 
adequate  streaMflow  for  ch3  future  needs  of  the  City  of  Laurel  and  adjacent  areas  . 
(City  oif  Laurel,  narrative  attachment  submitted  with  Application  9939-r43J,  pp.  2 
and  3,  Tr.  Vol.  1,  Cross  of  A. .T.  Kersich,  p.  73). 

3.  It  is  established  z.-^   tlici  satisfaction  of  the  Board  that  a  purpose  of  the 
reservation  has  been  shown  (Finoinn;  S) .    _ 

4.  A  reser'/aci^n  of  vacor  it;  needed  because  it  will  secure  a  priority  date 
for  future  developments  that  is  earlier  tlian  the  priority  dates  such  developments 
would  have  if  perraiLS  were  ODcaiiied  imnediately  before  construction  or  use  began 
(Draft  EIS,  Vol.  i.  p.  1). 

5.  Because  of  the  tncriri^ted  derands  for  water  from  agriculture  and  industry, 
a  reservation  of  waccr  is  needed  to  insure  r^ra^th  of  the  City  of  Laurel  (City  of 
Laurel,  Tr.  Vol.  1.  Cross  of  Kor.sich,  p.  73). 

6.  A  reservatio:-!  of  v/ater  is  needed-    T'-.e  the  validity  of  the  City  of 
Livingston's  existing  filed  appropriations  htis  not  beer,  proven  (Tr.  Vol.  1,  Cross 
of  Kersich,  p.  54) . 

7.  A  reservation  of  water  is  needed.    T^^^   Yella^7stone  River  water  is  the 
only  practical  source  of  municipal  water  available  to  the  City  of  Laurel  (Tr.  Vol. 
1,  Cross  of  Kersich,  p.  73). 

8.  A  reservation  of  water  is  needed       A  reservation  would  be  an  assur- 
ance chat  ti.e  Cit^,'  of  Laurel  would  have  an  adequate  quantity  of  water  available 
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from  the  Yellows  cone  River  for  its  municipal  water  siipply  (City  of  Laurel,  narrative 
attachment  submitted  with  Application  No.  9939-r43QJ,  p.  3). 

9,  The  City  of  Laurel  will  need  an  increased  water  supply  in  the  future. 

10.  The  City  of  Laurel's  population  is  growing  rapidly  (City  of  Laurel, 
narrative  attachment  submitted  with  Application  No.  9939-r43QJ,  p.  2;  Tr.  Vol.  1, 
Redirect  of  Kersich.  p.  128). 

11.  The  City  of  Laurel  is  experiencing  growth  as  evidenced  by  additional 
subdivisions,  trailer  courts  and  increased  industrial  activity  (Tr.  Vol.  I,  Testimony 
of  Kernich;  narrative  attachment  submitted  with  Application  No.  9939-r43QJ,  p.  2). 

12.  N'ew  industrial  uevelopmant  is  expected  in  the  City  of  Laurel  in  the  near 
future,  and  such  development  is  likely  to  need  water  supplied  by  the  City  of  Laurel 
(City  of  Laurel,  narrative  attachment  submitted  with  Application  No.  9939-rA3QJ,  p.  3 

13.  Tne  City  (?f  Laurel  will  need  an  increased  water  supply  in  the  future 
(city  of  Laurel,  narrative  attachment  submitted  with  Application  No.  9939-r43QJ,  p.  3 

14.  It  is  established  to  the  satisfaction  of  the  Board  that  the  need  for  a 
reservation  of  water  has  been  shown  (Findings  4  through  8) . 

Findings  Related  to  An:ount  of  Water  Necessary  for  the  Purpose  of  the  Reservation 
(89-890(3) (c) 

15.  The  population  in  the  City  of  Laurel  in  1970  was  4,454  (Draft  EIS,  Vol.  I, 
p.  174). 

16.  The  City  ot"  I^aruel's  reservation  request  is  based  on  a  projected  population 
of  '35,000  persons'  in  the  year  2007  (City  of  Laurel,  narrative  attachment  submitted 
with  Application  No.  9939-r43nj,  p.  2;  Tr.  Vol.  I,  following  p.  38,  Testimony  of 
Kersich,  p.  7). 

17.  The  35,000  projected  population  is  based  on  a  sewer  system  service  populati 
rather  than  a  water  supply  sys..em  service  population  and  may  not  be  the  same  as  the 
nunter  of  persons  served  bv  a  water  systan  (Tr.  Vol.  I,  Cross  of  Kersich,  p.  125; 
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LY.  Vol  I,  lUiciirecL  of  K'irsich.  [•>.   i;'.7;  Csparancnc  of  'Jatural  Resources  Findii^ 
of  Face  24) . 

13.  Tlie  Deparaiianc  of  Natxurai  Resources  has  estimaced  the  population  of  the 
City  of  Laurel  in  tlie  year  2000  to  be  23.000  people. 

19.  The  Department  of  Natural  Resources'  population  estimate  for  the  year 
2000  for  the  City  of  Laurel  is  conservative  and  not  supported  by  evidence. 

20.  The  average  municipal  per  capita  v;ater  use  rate  in  Yellowstone  .Basin  in 
1970  was  212  gpcd  (Drart  EIS,  Vol.  II.  p.  405). 

21.  Tne  averac!;e  municipal  per  capita  water  use  rate  in  Yellowstone  County  in 
1970  was  193  g5cd  (Draft  EIS.  Vol.  II.  p.  405). 

22.  Tlie  City  of  Laurel  has  utilized  a  oer  capita  water  lise  rate  of  about  500 
gallons  per  capica  per  day  K'ncd)  in  .-calculating  its  request  (Tr.  Vol.  1.  Cross 

of  Kersich,  p.  126). 

23.  Based  on  tho  Averr.3;e  uc2  r-r.cs  lioted  in  Findings  20  and  21,  250  gpcd  is  a 
reasonable  average  use  ratG  for  the  City  of  Laurel  for  the  year  r.037. 

24.  "r-xi  the  data  .;r^sent^d  at  ^liese  proccodin^^s ,  a  reasonable  population 
of  --he  City  of  Laurr^L  ltt   ■::  year  .;00'  -■.•  "^.000  people. 

25.  With  a  population  (jf  30,000  and  an  average  use  rate  of  250  gallons  per 
capita  per  day,  the  City  of  Laurel  would  need  8,400  acre-feet  per  year  of  water. 

20.  Mitli  a  populatii-..-.  .,i  -^.  .j ;  ,;nd  .::n  avaraee  use  rate  of  250  gpcd,  the  City 
of  'aursl'o  estimated  water  use  In  the  year  1970  was  1,249  af/y  (Findings  15  and  23). 

27.  A  resen/ation  chac  would  provide  sufficient  water  to  meet  the  City's 
projected  increased  rcquirementG  to  the  year  2007  is  the  difference  beDveen  the 
projoccc'd  requirements  in  TiO'/   (8.400  aiT/v)  and  the  existing  water  usage  (1,249  af/y) 

28.  It  is  established  to  the  satisfaction  of  the  Board  that?, 151  af/y  is  the 
.imaurt-.   of  v.'ater  necessary  for  the  purpo.se  of  the  reservation  to  the  year  lOQl . 
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Findin>is  Related  to  t±ie  Public  Interest  ^39-390(3)  (d) 

29.  ■funicipal  water  izse  is  a  recognized  beneficial  use  of  water  under  Mimtana 
law  (City  of  Laurel,  narrative  attachment  submitted  with  Application  No.  9939- 
r430J,  p.  3). 

JO.  Adoption  of  a  reservation  of  wnter  for  the  Citv  of  Laurel  vx>uld  have  a 
negligible  environnental  impact  (Draft  EIS.  Vol.  I,  pp.  173  and  174). 

31.  Adoption  of  a  reservation  fo  water  for  the  City  of  laurel  would  not  reduce 
the  flow  of  the  Yellowstone  River  significantly  (Draft  EIS,  Vol.  1,  p.  173). 

32.  Adoption  of  a  reservation  of  water  for  the  Citv  of  Laurel  woxjld  provide 
public  health  btenefits  ('Citv  of  L.urai,  narrative  attacnmenc  s-jfaraitted  with  Applica- 
tion No.  9939-r43QJ,  p.  )) . 

33.  AdoDtion  of  a  reservation  of  water  for  the  City  of  Laurel  would  provide 
economic  benefits  and  contribute  to  cc!'.Tra:nicy  planning  and  orderly  growth  and 
development  (Tr.  Vol.  1,  Cross  of  Kersich.  p.  124;  Tr.  Vol.  1,  following  p.  38, 
Testimony  of  Ki^rsich,  p.  :>;  iJir^-  o-  Laurel,  narrative  attachment  submitted  with 
Application  No.  9939-r'-+3Q>J.  p.  .1) . 

34.  It  is  estaolijaed  to  the  satisfaction  of  the  Board  that  the  reservation 
of  7,151  af/v  fran  thj  Y3ilo-.;3t:'ne  1Uvv?l-  I'.r  ':a2.   City  of  Laurel  for  municipal  water 
supply  use  is  in  the  puuiic  interest,  ;ina  tiiat  tliere  will  be  progress  toward  ac- 
complishment of  the  purpose  of  the  reservation  v/ith  reasonable  diligence  in  accordanc 
with  an  established  plan  (Findings  1  ana  29  through33;  City  of  Laurel,  Application 
No.  9939-r430.J) . 

coiiajJSiOMS  Or  i.\w 

1.  Qwpter  3,  TiLlo  89,  R.C.M.  1947.  and  in  particular.  Section  89-890.  R.C.M. 
1947,  authorize  the  naopuion  by  tlic  Montana  Board  of  Natural  Resources  and  Conserva- 
tion of  orders  reserving  water  to  qailified  applicants  for  reservation  of  water. 
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1.     If  ordered  Adopted,  a  reservation  most  be  ordered  adopted  in  accordance 
\A.h  r!v;nrer  B.  Title  39,  R.C.M.  1947.  and  anv  r.ilas  -doptea  chereunder. 

3.  Tlic  Applicant,  Cicy  of  Laurel,  is  a  political  subdivision  of  the 

State  of  Montana  and  as  such  is  entitled  <:o   npoiv  to  reserve  waters  within  the  State  of 
Montana  in  accordance  with  39-890,  R.C.M.  1947,  and  any  rules  adopted  thereunder. 

4.  All  pertinent  statutes  and  rules  of  the  Stace  of  Montana  have  been  ad- 
hered to  in  revie'.v  of  this  reseirvation  application,  both  by  the  Montana  repartment  of 
Natural  Resources  and  Conservation  and  by  the  Montana  Board  of  Natural  Resources  and 
Conservation. 

5.  Based  upon  tiie  a's^ove   Findings  of  Face,  and  specifically  based  upon  any 
condition,  liirltation.  or  ircaificatioa  of  tne  full  application  appearing  in  said 
Finninj^G,  all  pertinent  criteria  delinear^d  in  Section  39-890,  R.C.M.  1947,  and 
any  rules  adopt-ad  thercrui-dc-r  providin:;  ror  the  adoption  of  .3n  order  reserving  water 
have  been  met. 

6.  IJo thine  found  htjrein  has  hearing  upon  the  status  of  water  rights  claimed 
by  the  Api^licant  other  tlnn  those  herein  r.-iwly  applied  for,  nor  does  anything  found 
herein  have  bearing  on  t'le  sraras  of  clainiad  ^^ater  rights  of  any  other  part-.'  3xcept 
in  relati'.in  to  tncso  rights  hierein  n_''.:ly  applied  for,  to  the  extent  necessary  to 
reacli  a  conclusion  heL-.:in. 
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BEFORE  THE  BOARD  OF 
NATURAL  RESOURCES  AND  CONSERVATION 
OF  THE  STATE  OF  ".TOHTANA 


IN  THE  MATTER  OF  APPLICATION  FOR 
RESERVATION  OF  WATER  NO.  9646-r43Q 
BY  THE  CITY  OF  BILLINGS 


FINDINGS  OF  FACT  AND  CON- 
CLUSIONS OF  LAW  .-^F  APPLI- 
CATION NO.  9646-r430 


The  above-encitled  matter  came  on  regularly  for  hearing  starting 
on  or  about  August  8,  1977,  in  Billings,  Montana,  before  the  Montana 
Board  of  Natural  Resources  and  Conservation  and  its  duly  appointed 
Hearing  Examiner,  James  Driscoll,   The  Applicant  appeared  by  and 
through  its  counsel  of  record,  Calvin  Calton.   The  Montana  Department 
of  Natural  Resourcas  and  Conservation  appeared  by  and  through  its 
counsel  of  record,  Richard  Gordon.   The  Montana  Department  of  Health 
and  Environmental  Sciences  appeared  by  and  through  its  counsel  of  re- 
cord, Mona  Jamison.   The  Montana  Department  of  Fish  and  Game  appeare( 
by  and  through  its  counsel  of  record,  Clayton  Herron.   The  fourteen 
applicant  conservation  districts  appeared  by  and  through  their  counsi 
of  record,  Gary  Spaeth.   The  U.S.  Department  of  the  Interior  appeare( 
by  and  through  its  counsel  of  record,  Robert  Woodahl.   The  Montana 
Wildlife  Federation  appeared  by  and  through  its  counsel  of  record, 
VJilliam  Madden.   The  Environmental  Information  Center  appeared  by  an( 
through  its  counsel  of  record,  Willia'n  Loaphart,  Jr.   Witnesses  were 
duly  sworn,  and  oral  and  documentary  evidence  was  introduced. 

The  Board,  having  read  and  fully  considered  the  complete  record 
makes  the  :;ol  lowing  Findings  of  Fact  and  Conclusions  of  Law  relating 
the  Citv  of  Billint-ii.  Application  No.  '364r>-r43Q; 
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FINDINGS  OF  FACT 

1.  The  City  of  Billings  applied  for  a  reservatic3n  of  317,456  acre- feet  of 
water  per  year  (af/y)  with  a  maximum  diversionary  flow  rate  of  1,190  cubic  feet 
per  second  (cfs)  from  the  Yellowstone  River  to  be  used  for  nunicipal  water  supply 
pxjrposes  for  the  year  2070 (Application  No.  9646-r43Q) ,  and  beneficial  uses  listed 
in  R.C.M.  89-867(2). 

Findings  Related  to  the  Purpose  of  the  Reservation  (89-890(3) (a)) . 

2.  The  purpose  of  the  reservation  is  to  ensure  water  availability  and  an 
adeqaite  screamflcw  for  future  needs  of  the  City  of  Billings  (City  of  Billings, 
Application  No.  9646- r4JQ), 

3.  It  is  established  to  the  satisfaction  of  the  Board  that  a  purpose  of  the 
reservation  has  been  shown  (Finding  2) .   . 

Findinf^s  Related  to  the  Need  for  the  Reservation  (89-890(3) (b)) . 

4.  A  reservation  of  water  is  needed  because  it  will  secure  a  priority  date 
for  future  dcvelopirents  chat  is  earlier  than  the  priority  dates  such  developments 
would  have  if  permits  were  obtained  inmediately  before  construction  or  use  began 
(Draft  EIS,  Vol.  1.  p.  1). 

5.  A  reservation  of  water  is  needed-    Tae  conpetition  for  Yellowstone 
River  wacer  u.:i3ts  bat^vcen  municipalities  and  the  other  potential  users  (Tr.  Vol.  1, 
following  p.  134,  Testiinony  of  Gerald  D.  Underwood,  p.  6). 

6.  A  reservation  of  water  is  needed.       Tha  validity  of  the  City  of 
Billings'  filed  appropriations  for  its  municipal  water  supply  has  not  been  proven 
(Tr.  2  Underwood,  p.  8). 

7 .  A  reservation  of  water  is  needed  .   Ilie  Yellowstone  River  water  is  the  only 
practical,  economic  source  of  municipal  water  available  to  the  City  of  Billings  (City 
of  Bill-'xigs ,  Application  No.  9646-r43Q;  nnrracive  attaclment  submitted  with  Application 
No.  9646- r43Q;  Tr.  2  Unden^ood,  pp.  18-21). 
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3.  .'.  reservation  of  water  is  needed.      It  \TOuld  be  an  assurance  that 
the  Cit:>'  of  Billings  would  ba\'e  an  adequate  Quantity  of  water  available  for  its 
municipal  water  supply  (City  of  Billings,  Application  9646-r43Q;  narrative  attachmen 
submitted  with  Application  No.  9646- r43Q;  Tr.  2,  Ihderwood,  pp.  18-21). 

9.  Increased  industrial  development  with  associated  increased  water  needs  car 
be  expected,  based  on  inquiries  from  potential  industries  (Tr.  2  Underwood,  pp.  64 
and  65) . 

10.  Tne  City  of  Billings  can  ozpect  Tin  increased  popiilation  with  associated 
increased  water  needs  (Tr.  2  Under.-70od,  p.  29). 

.  11.  Ihe  City  of  Qillini^s  vTill  need  an  increased  water  supply  in  the  future  (Ti 
2  Underwood,  p.  19). 

12.  It  is  established  to  the  satisfaction  of  the  Board  that  the  need  for  a 
reser\'ation  of  water  has  ba^n  sha^n  (Findings  4  through  8)  . 

Findings  Related  to  the  Anount  of  Water  Necessary  for  the  Purpose  of  the  Reservatia 
(89-o'::-0(3)(c)). 

13.  The  1970  ponulation  or  zhe  City  of  Billings  was  61,581  (City  of  Billings, 
data  submi>,ted  x-rith  Er-chi.biu  4  of  Application  No.  9646- r430,  p.  1). 

14.  The  1970  pooulation  of  the  Billings  water  service  area  was  72,000  (City 
of  Billinszs,  data  .submitted  •.■.'irh  ILdiibit  4  of  Application  No.  9646-r43Q,  p.  1). 

13.  The  1975  population  of  the  City  of  Billings  was  approximately  70,000  (Cit; 
of  Billings.  Exhibit  5  of  Application  No.  9646-r43Q) . 

16.  The  1975  population  of  the  BillJn;:;s  water  service  area  was  approximately 
81,000  (City  of  Billings.  lL-:hibit  5  of  Application  No.  9646-r43Q)  . 

17.  The  projected  population  of  the  City  of  Billings  in  the  year  2000  is  131, ( 
(City  of  Billinp;i3,  data  submitted  i,ri.th  Exhibit  4  of  Application  No.  9646-r43Q,  p.  1! 

13.  ihe  projected  population  of  the  Billings  water  service  area  for  the  year. 
2000  is  164.700  (City  of  Billings,  data  submitted  with  Exhibit  4  of  Application  No. 
9646-r43Q.  p.  1;  Tr.  2  Underwood,  p.  28). 
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19.  A  reasonable  population  figure  for  the  Billings  water  service  area  is 
164,700  Ln  the  year  2000  (Findings  9-11  and  13-18). 

20.  Tne  amount  of  the  City  of  Billings  reservation  request  is  based  on  a  de- 
sign population  projection  for  the  year  2070  (City  of  Billings,  Ebdiibit  4  of  Applica- 
tion No.  9646-r430,  pp.  1  through  3).  ' 

21.  The  projected  population  of  the  City  of  Billings  in  the  year  2070  is 
600,000  (city  of  Billir^s,  data  submitted  tn.th  Exhibit  4  of  Application  R  .  9646- 
r430,  p.  1). 

22.  Tne  projected  population  on  the  Billings  water  service  area  for  the  year 
2070  i.s  6G0.000  (CLtr/  of  iiillings,  data  submitted  with  Exhibit  4  of  Application  No. 
9646-r43Q,  p.  1;  Tr.  2  Under-,vood,  pp.  25-48,  58-59,  62-64,  71-75). 

23.  The  City  of  Billings  based  if^   application  partially  on  a  thirty  percent 
(307c.)  contin<^oncy  reser^/ation  for  industrial  deveicoment  potential  (Tr.  Vol.  2,  p.  48; 
Cro.is  of  underwood) . 

24.  The  thiro;  p-ircent  (307o)  contingency  for  industrial  development  potential 
is  rpcculative  anu  is   supported  by  insufficient  evidence  (Tr.  Vol,  2;  (hross  of  Under- 
wood) . 

2b .     A  reasonable  population  f igtjre  for  the  Billings  water  service  area  for 
the?  year  2000  is  164,700  (Department  of  Natural  Resources  Finding  19;  City  of 
Billings  Findinr.  18). 

26.  TIio  population  rrojection  of  the  City  of  Billings  is  speculative  and  is 
not  supported  bv  sufficient  evidence  (Tr.  Vol.  2,  pp.  36-37;  Cross  of  Underwood). 

27.  Using  i;!-2  population  data  for  the  year  2000,  it  is  able  to  be  projected  for 
the  year  2010  for  Billin'-^s  water  service  area.   (Application  No.  9646-r430) . 

28.  /Viy  projection  beyond  2010  is  speculative  and  not  supported  by  sufficient 
evidence  (ELxhibit  2  oz  Application  No.  9646- r43Q,  p.  3). 
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IK      The  populatinri  for  the  yi^ar  :^010  is  r.rojected  to  be  206,000  people  for 
v;ater  service  area. 

30.  The  average  daily  per  capita  water  consumption  rate  for  the  City  of 
Billincs  in  1975  was  210  gallons  per  capita  per  day  (f^cd)  (Tr.  Vol.  2,  Cross  of 
Underwood,  p.  57). 

31.  The  average  municipal  per  ca^ice  water  consumption  rate  in  Yellowstone 
Councy  in  1970  was  198  gpcd  (Draft  EIS,  Vol.  II.  p.  A05) . 

32.  The  average  municipal  per  capita  V7ater  use  rate  in  the  Yellowstone  Basin 
in  1970  was  212  gpcd  (Draft  EIS,  Vol.  II.  p.  405). 

33.  The  City  of  Billings  has  calculated  a  water  use  rateof  250  gpcd  for  the 
year  2000  (City  of  Billiiigs,  Exhibit  6  of  Application  No.  9646-r43Q) . 

34.  Based  on  the  average  use  rates  listed  in  Findings  30  through  33,  250  gpcd 
is  a  reasonable  average  use  rate  for  the  .City  of  Billings  for  the  year  2010  (Finding 
30  through  33). 

35.  With  a  population  of  72,000  and  an  average  use  rate  of  204  gpcd,  the 
City  of  Billings'  estimated  water  use  in  the  year  1970  was  16,450  acre-- feet. 

36.  with  a  water  service  population  of  206,000  in  2010  and  an  average  use 
rate  of  250  gallons  per  capita  per  day,  the  City  of  Billings  will  need  57,679  acre- 
feet  per  year  of  water.  %        

37.  A  reservation  that  would  provide  sufficient  v?ater  to  meet  the  city's 
projected  incrca.^ed  requirements  to  the  year  2010  is  the  difference  between  the  pro- 
jected r(.'quirf.meat  (57,679  af/y)  and  the  e:d.3t.ing  water  usage  (16.450 'af/y)  . 

38.  It  is  establir.hed  to  the  .satisfaction  of  the  Board  that  41,229  af/y  is  the 
amount  of  water  necessary  for  the  purpose  of  the  reservation  to  the  year  2010. 

Findings  R^-'latod  to  the  Public  Interest  (89-H90(3)  (d))  . 
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39.  T'tmicipai  vater  use  is  a  reco;2;nized  beneficial  use  of  water  under  Montana 
\c^^   (City  of  Billines.  narrative  attachment  submitted  with  Application  Mo.  9646- 
r43Q,  p.  2). 

40.  Adoption  of  the  reservation  v;ouid  not  significantly  reduce  the  flow  of 
the  Yellowstone  River 

41.  Adoption  of  the  ressr-zntion  would  contribute  to  ccTrmunity  planning  and 
provide  economic  berafits  to  the  corrmunity  CCity  of  Billings,  narrative  attachment 
submitted  with  Application  No.  9646-r43Q,  p.  2). 

42.  Adoption  of  a  reservation  for  the  City  of  Billines  would  contribute  to  the 
public  hcualr.:-.  ^Citv  of  rillin^ii.  narrative  actachnent  sijbmitted  with  Application  No. 
9646- r43Q,  p.  2). 

■■*3.  It  is  established  to  ctie  satisfaction  of  the  Board  that  the  reservation 
of  41,229  .af/y  from  the  Yellav^ratcne  River  for  tiie  City  of  Billings  for  municipal 
water  supplv  :jse  is  In  t:^   ciiilic  ;".';-:"^'^r^t .  ond  that  there  T>rLll  be  accomplishment 
of  the  .-u-— o.=:e.  ••nth  r-'.nr,cr .  jLi  ail"  -.^-.c^  in  accordance  .-rith  !m   established  olan 
(Findi_-;^'j 

1.  Chapter  o.  .1.:^.^  :i9,  ?v.C..M.  1947.  and  in  particular,  Section  39-390.  R.C.M. 
1947,  juchorize  tr.e  aaopcion  oy  the  ilontana  lioara  wf  2.'atural  Resources  and  Conserva- 
tion of  orders  reserving  wacer  to  qualified  applicants  for  reservation  of  water. 

2.  Tf  order 'ad  moored .  a  reser^/ation  trust  be  ordered  adopted  in  accordance 
witii  Chapter  3.  Title  i9.  R.C.;:.  1947,  and  any  rules  adopted  thereunder. 

3.  The  .'■■.ppiicr.nr.  CLt;/  of  Billir.rs,  is  a  political  subdivir^ion  of  the 

State  of  Montana  ^x  i  as  slicIi  Ls  entitled  to  apply  to  reserve  v;atern  \>7ithin  the  State  of 
Montana  in  accoroance  witn  89-v^90,  il.C.M.  1947,  and  any  rules  adopted  thereunder. 

4.  All  pertinent  statutes  and  rules  of  the  State  of  >tjntana  have  been  ad- 
hered Lo  in  rcvio'.-.T  of  cr.is  reservation  application,  both  by  the  I'bntana  Department  of 
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iJacurai  Kusources  and  Conservation  and  by  Che  Montana  Board  of  Natural  Resources  and 
<x)n5;'>r^r".ticn. 

5.  Based  upon  the  above  Findings  of  Fact,  and  specifically  based  \jpon  any 
condition,  limitation,  or  nrodification  of  rhe  full  application  appearing  in  said 
Findings,  ail  pertinent  criteria  delineated  in  Section  39-890,  R.C.M.  1947,  and 
any  rules  adopted  thereunder  providing  for  the  adoption  of  an  order  reserving  water 
liave  been  met. 

6.  Nothing  found  herein  has  bearing  upon  the  status  of  water  rights  claimed 
by  the  Applicant  other  rhan  chose  heroin  ne^'ly  applied  for,  nor  does  anything  found 
herein  have  bearing  on  che  status  of  claimed  water  rights  of  any  other  party  except 
in  relation  to  those  rigtits  nerein  na^zly  applied  for,  to  the  extent  necessary  to 
reach  a  conclusion  herein. 
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BEFORE  THE  BOARD  OF 
NATURAL  RESOURCES  AND  CONSERVATION 
OF  THE  STATE  OF  MONTA^IA 


IN  THE  riATTER  OF  APPLICATION  FOR 
RESERVATION  OF  WATER  NO.  9954-r42K 
BY  THE  CITY  OF  MILES  CITY 


FINDINGS  OF  FACT  AND  CON- 
CLUSIONS OF  LAW  OF  APPLI- 
CATION NO.  9954-r'2K 


The  above-entitled  matter  came  on  regularly  for  hearing  starting 
on  or  about  August  10,  1977,  in  Billings,  Montana,  before  the  Montana 
Board  of  Natural  Resources  and  Conservation  and  its  duly  appointed 
Hearing  Examiner,  James  Driscoll.   The  Applicant  appeared  without  aid 
of  counsel.   The  Montana  Department  of  Natural  Resources  and  Conservation 
appeared  by  and  through  its  counsel  of  record,  Richard  Gordon.   The 
Montana  Department  of  Health  and  Environmental  Sciences  appeared  by 
and  through  its  counsel  of  record,  Mona  Jamison.   The  Montana  Department 
of  Fish  and  Game  appeared  by  and  through  its  counsel  of  record,  Clayton 
Herron  and  F.  Woodside  Wright.   The  fourteen  applicant  conservation 
districts  appeared  by  and  through  their  counsel  of  record,  Gary  Spaeth. 
The  City  of  Billings  appeared  by  and  through  its  counsel  of  record, 
Calvin  Calton.   The  Montana  Power  Company  appeared  by  and  through  its 
counsel  of  record,  Robert  Woodahl .   The  Intake  Water  Company  anpeared 
by  and  through  its  counsel  of  record,  Henry  Loble.   Witnesses  were 
duly  sworn,  and  oral  and  documentary  evidence  was  introduced. 

The  Board,  having  read  and  fully  considered  the  complete  record, 
makes  the  following  Findings  of  Fact  and  Conclusions  of  Law  relating 
to  the  City  of  Miles  City,  Application  9954-r42K: 
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FINDINGS  OF  FACT 
L.  Tlie  City  of  tliles  City  has  applied  for  a  reservation  of  21,720  acre-feet 
of  water  per  year  (af/y)  with  a  niaximum  diversionary  flow  rate  of  30  cubic  feet 
per  second  (cfs)  from  the  Yellowstone  River,  to  be  used  for  municipal  water  supply 
purposes  for  the  year  2000.   (Application  No.  9954-r42K) . 

2.  The  annual  amount  of  the  City  of  Miles  City's  water  reservation  request 
is  based  on  a  projected  maximum  daily  water  diversion  rather  than  an  average  daily 
water  diversion  (Tr.  Vol.  3,  Direct  of  Bill  Enright,  p.  9). 

Findings  Related  to  the  Purpose  of  the  Reservation  (89-890(3) (a)) 

3.  The  purpose  of  the  reservation  is  to  ensure  water  availability  for  domest 
use,  lawn  watering,  and  fire  protection  needs  of  the  Citr/  of  Miles  City  (City  of 
Miles  City,  letter  submitted  with  Application  No.  9954-r42K,  p.  1). 

4.  It  is  established  to  the  satisfaction  of  the  Board  that  a  purpose  of  the 
reservation  has  been  shown  (Finding  3) . 

Findings  Related  to  the  Need  for  the  Reservation  (89-890(3) (b) 

5.  A  reservation  of  water  is  needed  because  it  will  secure  a  priority  date 
for  future  developments  that  is  earlier  than  the  priority  dates  such  developments 
would  have  if  permits  were  obtained  immediately  before  construction  or  use  began 
(Draft  EIS.  Vol.  I,  p.  1). 

6.  A  reservation  of  water  is  needed.      There  is  conpetition  for  water 
in  the  Yellol^7stone  Basin  wliich  may  affect  the  ability  of  the  applicant  to  obtain  a 
water  right  by  permit  in  the  futiore  (Draft  EIS,  Vol.  I,  p.  1). 

7.  A  reservation  of  water  is  needed.    Tne  Yellowstone  River  water  is  the 
only  source  of  municipal  wator  available  to  the  City  of  Miles  City  (Tr.  Vol.  3, 
Cross  of  Knright ,  pp .  L3  and  14) . 

8.  A  reservation  of  water  is  needed.       T".fi  City  of  Miles  City  has  long- 
range  plans  for  construction  of  additional  storage  reservoirs  and  ejqjansion  of  the 
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water  plan  as  the  need  for  such  construction  and  expansion  arises  (Tr.  Vol.  3, 
Cross  of  Enright,  p.  18). 

9.  The  City  of  Miles  City  is  e^Tjericncing  growth  as  evidenced  by  constructiai 
of  two  ir^jor  subdivisions  and  coal  and  energy  developments  (Tr.  Vol.  3,  Cross  of 
Enri^ht.  p.  10).   . 

10.  The  City  of  Miles  City  can  expect  an  increased  population  with  associated 
increased  water  needs  (CiD.'  of  Miles  City,  letter  submitted  vri.th  Application  No. 
9954-r42K.  p.  1;  Tr.  Vol.  3,  Direct  of  Enright.  pp.  8  &  9). 

11.  The  City  of  .Miles  Civ/  provides  water  to  residents  outside  the  city 
limits  includins;  ttie  recently  formed  Custer  County  Water  and  Sewer  District  which 
will  offer  Miles  City  water  service  to  2,000  persons  presently  residing  within  one 
mile  of  the  city   lijnits  of  Miles  City. 

12.  The  City  of  Miles  City  needs  an  increased  water  supply  for  the  future 
(City  of  Miles  City,  letter  submitted  with  Application  No.  9954-r42K,  p.  2). 

13.  A  reservation  of  water  is  needed  because  it  would  provide  water  to  satisfy 
demands  of  present  ard  future  residents  and  development  (City  of  I'liles  City,  letter 
submitted  I^^Lth  Appiica::ion  'Ao.   9954-r42K,  p.  1;  Tr.  Vol.  3,  Direct  of  Enright,  p.  9). 

14.  It  is  established  to  the  satisfaction  of  the  Board  that  the  need  for  a 
reservation  of  water  has  been  shown . 

Findings  Related  no  the  Amount  of  Water  Necessary  for  the  Purpose  of  the  Reservation 
(89-890(3) (c)) 

15.  Tlie  1976  poouiation  of  the  City  of  Miles  City  was  9,700  (Tr.  Vol.  3, 
Direct  of  Enright ,  p .  o) . 

16.  The  City  or   Miles  City's  reservation  request,  to  approximately  the  year 
2000.  is  based  on  the  niaj-lraum  daily  use  of  a  population  of  31,000  (Tr.  Vol.  3, 
Direct  of  Enright,  pp.  9,  12,  and  13;  City  of  Miles  City,  letter  s'jbmitted  with 
Application  No.  9954- r42K.  p.  1). 
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1.7.  toth  urb.Tn  '.ind  rur.il  p()piil.aCi(in.-,  in  Cu.stor  r,onnt.y  decreased  in  Che  decade 
From  1900  lo  1970.  lino  counC'wide  population  also  decreased  between  1970  and  1974 
(Draft  EIS,  Vol.  I,  p.  101). 

18.  A  population  projection  of  31,000  for  the  City  of  Miles  City  to  the  year 
2000  is  excessive. 

19.  The  Deoartnent  of  Natural  Resources  has  estimated  a  design  population  for 
the  City  of  Miles  City  for  the  year  2000  to  be  20,000  people  (Tr.  Vol.  3,  p.  3). 

20.  The  Departmenc  of  Natural  Resources'  population  projection  for  the  City 
of  Miles  City  for  the  year  2000  is  based  on  a  study  by  an  engineering  firm  vMch 
was  planning  a  sewage  treanrGnt  pLant . 

21.  In  planning  the  s<3.<ra^e   treatment  plant,  the  engineering  firm  consulted 
with  the  City-County  Planning  Orgaiization,  the  Citv  Council  and  the  Yellowstone- 
Tongue  Areawide  Planning  Organization  (Department  of  Natural  Resources  Finding  of 
Fact  23). 

22.  A  reasonable  population  estimate  for  the  City  of  "liles  City  in  the  year 
2000  is  20,Ono  people. 

23.  The  average  municipal  per  capita  water  use  rate  in  the  Yellowstone  Basin 
in  1970  was  212  gpcd  (Draft  EIS,  Vol.  II,  p.  405). 

24.  The  average  municipal  per  capita  water  use  rate  in  Custer  County  in  1970 
was  215  gpcd  (Draft  EIS,  Vol.  II,  p.  405). 

25.  Tho  average  per  capita  water  use  rate  for  the  City  of  Miles  City  is  230 
gpcd  (Tr .  Vol .  3 ,  Cross  of  Enr ight ,  p .  14)  . 

26.  For  the  year  2000,  an  average  per  capita  water  use  rate  of  approximately 

250  gpcd  is  projected  for  the  City  of  Miles  City  (Tr.  Vol.  3,  Cross  of  Enright,  p. 

* 

27.  Tlie  h30  gallons  per  capita  per  day  utilized  by  the  City  of  Miles  City  in 
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computing  its  reservation  is  excessive  and  not  supjported  by  evidence. 

28.  Based  on  the  current  averap,e  and  projected  water  use  rates  listed  in 
Findings  23  through,  16,   250  aped  is  a  reasonable  average  use  rate  for  the  City  of 
Miles  City  for  the  year  2000. 

29.  With  a  population  of  9.700  nnd  an  average  use  rate  of  250  gpcd,  the  City 
of  Miles  City's  estimated  water  use  in  the  year  1976  was  2,721  af/y. 

30.  With  a  population  of  about  20,000  and  an  average  use  rate  of  250  gpcd, 
the  City  of  Miles  Cit>'  would  need  5,610  af/y  in  the  year  2000. 

31.  A  reservation  that  would  provide  sufficient  water  to  meet  the  city's 
projected  increased  requiranents  to  the  year  2000  is  the  difference  between  the  pro- 
jected requirements  in  2000  (5,610  af/y)  and  the  existing  water  xosage  (2,721  af/y). 

32.  It  is  established  to  the  satisfaction  of  the  Board  that  2,889  af/y  is  the 
amount  of  water  necessary  for  the  purpose  of  the  reservation  to  the  year  2000. 

Findings  Related  to  the  PUblic  Interest  (39-390(3) (d)) 

33.  Adoption  of  a  reservation  for  the  Cif/  of  iHles  City  would  have  a  negligible 
environmental  impact  (Draft  EIS .  Vol .  I ,  p .  174) . 

34.  At  this  time,  about  87  percent  of  the  flow  diverted  for  the  City  of  Miles 
City  is  returned  to  the  Yellowstone  River  (Tr.  Vol.  3,  Cross  of  Enright,  p.  14). 

35.  Adoption  of  a  reservation  for  the  City  of  Miles  City  would  not  reduce 

the  flow  of  the  Yell:T//stone  River  significantly  (Draft  EIS,  Vol.  I,  pp.  173  and  174; 
Finding  34) . 

36.  Adoption  of  a  reservation  for  rhc  City  of  Miles  City  would  contribute 

to  the  City's  facility  planning  (City  of  Miles  City,  letter  submitted  with  Applica- 
ciCTi  No.  9954-r42K.  p.  1). 
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37.   IL  is  esuabli.'iheci  lo  t-hc  r3atir>fnctica  of  the  Board  t±iat  the  reservation 
of  2,8o9  af/y  from  YelluiN^stone  River  Cor  die  Cit;/  .)f  Miles  City  for  municipal  water 
supply  use  is  in  the  public  interest,  and  that  there  will  be  progress  toward  ac- 
complisiTment  of  the  purpose  of  the  reser'/ation  \-ri.th  reasonable  diligence  in  accord- 
ance with  an  establishea  plan  (Findini^,  I.  6,   and  33  through  36;  City  of  I'liles  City, 
Application  No.  9954-r42K) . 

CONCLUSIONS  OF  LAW 

1.  Chapter  8,  Title  89,  R.C.M.  1947,  and  in  particular.  Section  89-890,  R 
1947,  authorize  the  adoption  by  the  Montana  Board  of  Natural  Resources  and  Conserva- 
tion of  orders  reser-zin'.^  water  to  qiialified  applicants  for  reservation  of  water. 

2.  11"  ordered  auopteu,  a  reservation  nust  be  ordered  adopted  in  accordanc 
with  Chapter  8,  Title  39,  R.C.M.  1947,  and  any  rules  adopted  thieretinder . 

3.  The  Applicant,  City  of  Miles  City,  is  a  political  subdivision  of  the 
State  of  Montana  and  as  such  is  entitled  to  apply  to  reserve  waters  within  the  State 
Mjnt.ana  in  .iccofdonce  '.^nti^  39-390,  R.C.M.  1947,  and  any  rules  adopted  thereunder. 

4.  All  pertinent  statutes  and  rules  of  the  State  of  Montana  have  been  ad- 
hered to  in  reviiw  of  this  reservation  application,  both  by  the  Montana  Department  o 
Natural  Resources  and  Conservation  and  by  the  Montana  Board  of  Natural  Resources  and 
Conservation. 

5.  Based  upon  the  above  Findings  of  Fact,  and  specifically  based  upon  any 
condition,  limitation,  or  modification  of  the  full  application  appearing  in  said 
Findinub.  all  pertinent  criteria  delineated  in  Section  89-890,  R.C.M.  1947,  and 

any  r.:ies  adopted  thereunder  providing  for  the  adoption  of  an  order  reserving  water 
have  been  wjt. 

6.  Notliing  found  herein  iuis  bearing  upon  the  status  of  water  rights  claim 
by  the  /\pplicant  other  dian  tJio.se  herein  ne.>7ly  applied  for,  nor  does  anything  found 
'."lerc-in  have  bcii-ing  on  "he  otatus  of  claimed  water  rights  of  any  other  party  except 
in  rjlaticn  to  rtiose  rir'Jir.c;  he^'tin  nc^-ily   aoplied  for,  to  the  extent  necessary  to 
rearh  •-•.  LorcliusicTi  hereiii.- 
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BEFORE  THE  BOARD  OF 
NATURAL  RESOURCES  Al^D  COJISERVATION 
OF  THE  STATE  OF  MONTANA 


IN  THE  MATTER  OF  APPLICATION  FOR 
RESERVATION  OF  WATER  NO.  9938-r42M 
BY  THE  CITY  OF  GLENDIVE 


FINDINGS  OF  FACT  AITO  CON- 
CLUSIONS OF  LAW  OF  APPLI- 
CATION NO.  9938-r42M 


The  above-entitled  matter  came  on  regularly  for  hearing  starting 
on  or  about  August  10,  1977,  in  Billings.  Montana,  before  the  Montana 
Board  of  Natural  Resources  and  Conservation  and  its  duly  appointed 
Hearing  Examiner.  James  Ori^c.-il   Tha  arplic::nc  appeared  withoui;  aid 
of  counsel.   The  Montana  Department  of  Natural  Resources  and  Conservation 
appeared  by  and  through  its  counsel  of  record,  Richard  Gordon.   The 
Montana  Department  of  '.'.^alth  ar. :  Znvironmantal  Sciences  appeared  by 
and  through  its  counsel  of  record,  Mona  Jamison.   The  Montana  Depart- 
ment of  Fish  and  Game  appeared  by  and  through  its  counsel  of  record, 
Clayton  Herron  and  F.  Woodside  V'ri:'.:.   The  fourteen  applicant  con- 
servation districts  appeared  by  and  through  their  counsel  of  record, 
Gary  Spaeth.   The  Montana  Power  Company  appeared  by  and  through  its 
counsel  of  record,  Robert  Woodahl.   Witnesses  were  duly  sworn,  and  oral 
and  documentary'  evidence  was  introduced. 

The  Board,  having  road  and  fully  considered  the  complete  record, 
makes  i'r.?    frsllovln:^  Findings  of  Fact  and  Conclusitms  of  Law  relating 
to  the  City  of  Glendive,  Application  9938-r42M: 
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FINDINGS  OF  FACT 

1.  The  City  of  Glendive  "las  applied  for  a  reservation  of  12,756.9  acre- feet 
of  water  per  year  (af/y) ,  with  a  miximum  diversionary  flow  rate  of  17 .  62  cubic  feet 
per  second  (cfs)  from  the  Yellowstone  River  to  be  used  for  municipal  water  siqjply 
purposes  for  the  year  2007  (Application  No.  9938-r42M) . 

Findings  Related  to  the  Purpose  of  the  Reservation  (89-890(3) (a)) 

2.  The  purpose  of  the  reservation  is  to  ensure  water  availability  and  an 
adequate  streamflow  for  the  future  needs  of  the  City  of  Glendive  (City  of  Glendive, 
narrative  attachment  submitted  with  Application  No.  9938- r42M,  p.  3). 

3.  It  is  established  to  the  satisfaction  of  the  Board  that  a  purpose  of  the 
reservation  has  been  sha>m  (Finding  2) . 

Findings  Related  to  the  Need  for  the  Reservation  (89-890(3) (b)) 

4.  A  reservation  of  water  is  needed  because  it  will  secure  a  priority  date 
for  future  developments  that  ii;  earlier  than  the  priority  dates  such  developments 
would  liave  if  permits  were  obtain-^d  ii-:7r.Gdiately  before  the  construction  or  use  bega 
(Draft  EIS.  Vol.  I,  p.  1). 

5.  A  reservation  of  water  is  needed  because  competition  for  Yellowstone  Rive 
water,  especially  from  irrigated  agricuitrjre  and  coal-related  industry,  exists 
(City  of  Glendive,  narrative  aLtachmenu  submitted  with  Application  No.  9938-r42M, 
p.  3). 

6.  A  reservation  of  v/ater  is  needed.       The  validity  of  the  City  of 
Glendive 's  existinp;  filed  apprcrpriations  for  its  inimicipal  water  supply  has  not  bee 
proven  (Tr.  Vol.  1,  following,  p.  38,  Testimony  of  A.  T.  Kersich,  p.  5;  City  of 
Glendive,  narrative  attachment  .submitted  with  Application  No.  993S-r42M,  p.  1; 

Tr.  Vol.  3,  Cross  of  Kersich,  p.  25). 

7.  A  reservation  of  water  is  needed.    Tpg  Yellowstone  River  water  is  the 
only  practical,  oci-manic  source  of  municipal  water  available  to  the  City  of  Glendiv 
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(City  of  Glendive.  narrative  attachment  submitted  with  Application  No.  9938-r42M, 
p.  5;  Tr.  Vol.  3.  Cross  of  Karsich,  p.  27;  Tr.  Vol.  1,  following  p.  38,  Testimony 
of  Kersich,  p.  6). 

S.  A  reservation  of  water  is  needed.       It  would  be  an  assurance  that  the 
City  of  Glendive  would  have  an  adequate  quantity  of  v;ater  available  from  the 
Yellcuvstone  River  for  its  municipal  water  supply  (City  of  Glendive,  narrative 
attachment  submitted  with  Application  No.  9938-r42tl,  p.  3;  Tr.  Vol.  1,  following 
p.  38,  Te.stiinony  of  Kersich.  p.  6). 

9.  In  the  future,  coal  production  activity  will  increase  the  City  of  Glendive 's 
water  needs  (Tr.  Vol.  1,  follcvri-nzr,  p.  38,  Testimony  of  Kersich). 

10.  Other  business  activity,  including  the  construction  of  a  slaughtering 
plant,  will  cause  an  increase  denend  for  water  by  the  City  of  Glendive  (Tr.  Vol.  3, 
Testiirony  of  Kercirh,  rp-   -0-21). 

11.  The  City  of  Glendive  can  expect  an  increased  population  with  associated 
increased  water  needs  (City  of  Glendive,  narrative  attachment  submitted  with  Applica- 
tion No.  9938-r421-t,  p.  2;  Tr.  vd.  3,  Cross  of  Kersich,  p.  30;  Tr.  Vol.  1,  following 
p.  38,  Testimony  of  Ker.sich,  p.  6). 

12.  The  Citv  of  Gltrndive  will  need  an  increased  water  supply  in  the  future 
(Citr/  of  Glendive,  narrative  attacliment  submitted  with  Application  No.  9938-r42M, 
p.  3). 

13.  It  13  established  to  the  satisfaction  of  the  Board  that  the  need  for  a 
rc::;ervaticn  of  water  has  been  sha.im  (Findini^s  4  through  8) . 

Findings  Related  to  Amount  of  Water  Necossar^/  for  the  Purpose  of  the  Reservation 
(89-890(3) (c)) 

14.  The  popuLiticn  of  tho  City  of  Glendive  in  tlie  year  1970  was  6,305  (Draft 
EI5.  Vol.  I.  p.  174). 

15.  Tat  amount  of  the  Clt*.'  of  Glendive '.s  reservation  request  is  based  on  a 

d:si,':n  pop-'.-.tu^ri  nrn]cctirn   'H:  23.nOO  in  tho  vr-.ir  2007  (Tr.  Vol.  1.  follo^^/ing  p.  38. 

TesnLftcny  cr   ?'(?r3ich,  p.  5). 
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].j.     iv  ,UI  Conpreheruoive  i'luii  cciipieLea  by  an  oucside  consultant  in  1970 
forecasts  a  low  population  of  13,400  and  a  high  population  of  14,100  for  the  City 
of  Glendive  for  the  year  1990  (Citv  of  Glendive,  narrative  attachment  submitted  witl" 
Application  No.  993S-r42M,  p.  2). 

17.  The  e:qiansion  nlans  of  tha  City  of  Glendive  arc  dependent  on  such  current] 
unknown  growth  factors  as  the  extent  of  energy  development  in  the  region  (City  of 
Glenoive.  narrative  attachment  submitted  with  Application  No.  9938-r42M,  p.  4). 

18.  The  desien  population  projection  of  the  City  of  Glendive  is  excessive  and 
speculative  and  is  not  suDporced  by  the  evidence. 

19.  Us  ins;  the  rato  of  rra-.th  indicated  in  the  701  Comprehensive  Plan,  the 
population  for  the  City  of  Glendive  for  the  year  2007  can  be  projected  to  be  18,000 
people . 

20.  The  averac;e  municipal  per  car>ita  water  use  rate  in  the  Yellowstone  Basin 
in  1970  was  212  gpcd  (Draft  EI3.  Vol.  II,  p.  405). 

21.  The  average  nxnicipai  per  ca^itii  v/ater  use  rate  in  Dawson  County  in  1970 
was  179  gpcd  (Draft  EIS.  Vol.  II,  p.  405). 

22.  Tlie  500  gallons  p^r  capiLa  per  day  utilized  by  the  City  of  Glendive  to 
ccTTDUtG  their  reservation  request  is  KJZ<.coss±ve   and  not  supported  by  evidence. 

23.  A  reasonable  averai^e  water  use  rate  for  the  City  of  Glendive  for  the  year 
200  7  is  250  gallons  per  capita  per  day. 

24.  With  a  population  of  about  18,000  .-and  an  average  use  rate  of  250  gpcd, 
the  City  of  Glendive  would  need  5,049  af/y  in  the  year  2007. 

25.  With  a  population  oi  6.305  and  an  average  use  rate  of  250  gpcd,  the  City 
of  Glendive 's  estimated  water  use  in  the  year  1970  was  1,768  af/y. 

'16.     A  reservation  that  v;ould  provide  sufficient  water  to  meet  the  city's  pro- 
jected increased  requirements  to  the  year  2007  is  the  difference  between  the  pro- 
jectca  -.-cquircment.';  in  -C.^7  (5,049  aiVy)  and  the  exipting  water  usage  (l,/68  af/y). 
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27.  Ic  is  established  to  Che  satisfaction  of  the  Board  that  3,281  af/y  is 
the  amount  of  vjater  necessi^r.-  for  the  purpose  of  the  reservation  to  the  year  2007. 

Findir.'.^s  IRelated  to  the  Public  Interest  (89-390(3)  (d) 

28.  ^'|JniciDal  water  use  is  a  recognized  beneficial  use  of  water  under  Montana 
law  (City  of  Glendive,  narrative  attachment  submitted  with  Application  No.  9938- 
r42I^.  p.  4). 

29.  Adoption  of  a.  reservation  for  the  City  of  Glendive  would  have  a  negligible 
environmental  impact  (Drnft  EIS.  Vol.  I,  p.  174). 

30.  At  this  tlT3.  about  40  percent  of  the  flcj  diverted  for  the  Cit'/  of 
Glendive  is  rctumea  to  tl-.a  Yellcv/stone  River  (Tr.  Vol.  3,  Cross  of  Kersich,  p.  32). 

31.  Adoption  of  a  reservation  for  the  City  of  Glendive  would  not  reduce. the 
flew  of  the  Yellavstone  River  siymificantly  (Draft  EIS,  Vol.  I,  pp.  173  and  174; 
Tr.  Vol.  k.  followins;  p.  38,  Testimony  of  Kersich.  p.  6). 

32.  Adoption  of  .:  reservation  for  die  City  of  Glendive  would  contribute  to  the 
public  health  (City  of  Glenaive,  narrative  attachment  submitted  with  Application 

No.  9918- c^m,   p.  4). 

33.  Adoption  oi  a  resen/ation  for  the  City  of  Glendive  would  provide  economic 
benefits  and  contribute  to  conmunity  planninr,,  and  orderly  .jprowth  and  development 
(City  of  Glendive,  narrative  attachment  submitted  with  Application  No.  9938-r42M, 
pp.  3  and  4;  I'r.  Vol.  3,  Cross  of  Kersich.  p.  31;  Tr.  Vol.  1,  following  p.  38, 
TestiiTony  of  Kersich,  p.  6). 

34.  It  is  established  to  the  satisfaction  of  the  Board  that  the  reservation 
of  3,231  af/y  from  the  Yellowstone  River  for  the  City  of  Glendive  for  municipal 
water  supply  purposes  it  in  the  public  interest,  and  that  there  \>all  be  pro.^press 
toti/.nrd  acconplishment  of  the  purposn  of  the  reservation  mth  reasonable  diligence 
in  accrrd'^nce  \7ith  an  established  plan  (Findings  1  .ind  28  through  33;  City  of 
Glciiulvo,  A[)pli.L\-ition  l.'o.  ''93o-r'll'I.) . 
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i.  Chapter  3,  Tide  39.  R.C.M.  1947,  and  in  particular,  Section  89-890,  R.C.; 
1947,  authorize  the  adopcion  by  the  Montana  Board  of  Natural  Resources  and  Conserva 
ticn  of  orders  reservint^  water  to  qualified  applicants  for  reservation  of  water. 

2.  If  ordered  adopted,  a  resen/ation  tntist  be  ordered  adopted  in  accordance 
with  Qiapter  8,  Title  d9.  R.C.M.  1947,  and  any  rules  adopted  thereunder. 

3.  The  Applicant,  Citv  of  Glendive.  is  a  political  subdivision  of  the 
St.-ite  of  Montana  and  as  3ucn  is  entitled  to  apply  to  reserve  waters  within  the  Stat 
Montana  in  accordance  vrLth  S9-390.  R.C.I-^.  1947,  and  any  rules  adopted  thereunder. 

4.  All  pertinent  statutes  and  rules  of  the  State  of  Jtontana  have  been  ad- 
hered to  in  review  of  this  reservation  application,  both  by  the  Ifantana  Department  < 
Natural  Riasources  and  Conservation  and  by  the  ^kxltana  Board  of  Natural  Resources  an 
Conserv'ation. 

5.  Based  upon  the  above  findings  of  Fact,  and  specifically  based  upon  any 
condition,  linitation,  or  niodification  of  the. full  application  appearing  in  said 
Findings,  all  pertinent  criteria  delineated  in  Section  89-890,  R.C.M.  1947,  and 
any  rjle^;  idopted  thereunder  providing  for  the  adoption  of  an  order  reserving  water 
have  been  met. 

6.  Nothing  found  herein  has  bearing  upon  the  status  of  water  rights  claimed 
by  the  Applicant  otncr  than  those  herein  newly  applied  for,  nor  does  anything  found 
herein  have  l^earing  on  the  status  of  claimed  water  rights  of  any  other  party  except 
in  I  elation  to  tho.sc  rii'^hts  herein  newly  applied  for,  to  the  extent  necessary  to 
rc-acn  a  cone  ius  ion  hc;rein. 
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BEFORE  THE  BOARD  OF 
NATUrL\L  RESOURCES  AND  CONSERVATION 
OF  THE  STATE  OF  MONTANA 


IN  THE  MATTER  OF  APPLICATION  FOR  )  FINDINGS  OF  FACT  AND  CON- 
RESERVATION  OF  WATER  NO.  9953-rA2J  )  CLUSIONS  OF  LAW  OF  APPLI- 
BY  THE  TOWN  OF  BROADUS  )    CATION  NO.  9953 -r42J 


The  above-entitled  matter  came  on  regularly  for  hearing  starting 
on  or  about  Augusr.  LO.  1977,  in  Billings,  Montana,  before  the  Montana 
Board  of  Natural  '^^■^(vi^-c'^s  ind  Conservation  and  its  duly  appointed 
Hearing  Examiner,  Jaraes  Driscoli;  the  Applicant  did  not  appear  at  the 
hearing  nor  was  any  dirccc  testimony  offered. 

The  Board,  having  read  and  fullv  considered  the  complete  record, 
makes  th^  r'ollowinij  bindings  of  Fact  and  Conclusions  of  Lav;  relating 
to  the  Town  of  Broadus,  Application  No.  9953-r42J: 

'  FINDINGS  OF  FACT  '■ 

Background  Finding; 

1.  The  Tov.Ti  of  Broadus  has  aoplied  for  a  reservation  of  605  acre- 
feet  of  water  per  year  (af/y)  with  a  maximum  diversionary  rate  of  0.84 
cubic  feet  per  second  (cfs)  from  ground  water  to  be  used  for  municipal 
water  supply  purposes  for  the  year  1995.   ('arrative  attachment  submitted 
with  Application  No.  9953-r42J). 

Find7nc;:.s  Pelaf^d  f:o  *;he   Purno.se  of  the  Reservation  (89-890(3)  (a) ) 

2.  The  purnnsn  o^.  the  reservation  is  to  ensure  for  the  Tovm  of 
Broadus  a  municipal  vvater  yunply  for  domestic,  fire  protection,  com- 
mercial, industrial,  lawn  watering,  city  park  and  related  uses  (Tovm 
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of  Broadus,  Appiicacion  No.  9953-r42J;  Town  of  Broadus,  narrative 
attachment  submitted  with  Application  No.  9953-r42J). 

3.  It  is  established  to  the  satisfaction  of  the  Board  that  a 
purpose  of  the  reservation  has  been  shown  (Finding  2). 

Findings  Related  to  the  Need  for  the  Reservation  (89-890(3) (b) ) 

4.  A  reservation  of  ground  water  is  needed  because  it  will  secu: 
a  priority  date  for  future  developments  that  is  earlier  than  the  prio: 
dates  such  developments  would  have  if  permits  were  obtained  immediate! 
before  construction  or  use  began  (Drafts  EIS,  Vol,  1,  p.  1). 

5.  A  reservation  of  ground  water  is  needed  because  coal  develop 
ment  in  the  vacinity  of  the  Town  of  Broadus  may  increase  the  tox^7n's 
growth  and  thus  increase  the  town's  need  for  water  (Town  of  Broadus, 
narrative  attachment  submitted  with  Application  No.  9953-r42J) . 

6.  A  reservation  of  ground  water  is  needed  because  total  dissoT 
solid  (TDS)  concentrations  in  surface  water  in  the  Tongue  and  Powder 
subbasins  frequently  exceed  the  upper  limit  (500  milligrams  per  liter 
for  drinking  water  and  would  therefore  require  expensive  treatment 
(Draft  EIS,  Vol.  11.  p.  259)  . 

7.  A  reservation  of  ground  water  is  needed  because  municipal 
and  domestic  wat^r  users  nay  be  forced  to  find  water  sources  other  th 
surface  water  (Draft  EIS,  Vol.  11,  p.  259). 

8.  A  reservation  of  p.round  water  is  needed  because  no  municipal 
ties  in  the  Tongue  and  Powder  subbasins  use  surface  water  (Draft  EIS, 
Vol.  11.  p.  ?59). 

9.  A  reservation  of  ground  water  is  needed  because  the  town  of 
Broadus  current ly  uses  ground  water  and  anticipates  that  its  future 
watOL-  supply  wij.l  be  obtained  from  ;;round  water  (Town  of  Broadus,  nar 
rative  attichiront  submitteu  with  Application  No.  9953-r42J)  . 

-119- 


10.  It  is  liGrablished  to  the  satisfaction  of  the  Board  that  the 
need  for  a  reservacic  i  of  griund  wacar  has  been  3ho\>m. 

Findings  Related  to  the  Amount  of  VJater  'Jecessary  for  the  Purt)ose  of 
the  Reservation  (89-890  (3)(c) 

11.  The  1'J77    population  of  the  To^rn  of  Broadus  is  estimated 
at  800  (Toxm  of  Broadus,  narrative  attachment  submitted  with  \pplica- 
tion  No.  9953-r42J;  Draft  EIS.  Vol.  1,  p.  174). 

12.  Coal  development  in  cne  vacinity  of  the  Town  of  Broadus 
would  include  r^rowcii  of   tne  covn\   and  a  concurrent  grov/th  in  the  tovm's 
water  needs  (Tov.n  of  Broadus,  narrative  attachment  submitted  with 
Application  No.  9953-r42J) . 

13.  The  Toi^nri  of  Broadus  nrojects  its  nopulation  to  be  4,000 
persons  in  the  year  1995  (Town  of  Broadus.  narrative  attachment  sub- 
mitted with  Application  No.  ^953-r42J). 

14.  A  Yellowstone  Basin  ponulation  simulation  for  the  year  2000 
prepared  bv  ch:;  "loncana  Department  of  Community  Affairs  for  the 
Yellovrstone  Impact  Scucy  projects  a  population  of  4,138  persons  for 
Broadus  under  a  low  level  of  development,  6,096  under  an  intermediate 
level  of  development,  and  10,692  under  a  high  level  of  development 
(Draft  EIS,  Vol.  II,  p.  406) . 

15.  An  estimate  of  4,000  norsons  for  the  Town  of  Broadus  for 
the  year  1995  is  reasonable  and  Possibly  low  (Findings  11  through  14) . 

16.  The  To\vm  of  Broadus  has  a  per  capita  \.7ater  use  rate  of  122 
gallons  oor  capLt:;  nor  <liy    (gpcd)  (Town  of  Broadus.  narrative  attach- 
ment .submitted  with  Annlication  No.  9953-r42J)  . 
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17.  Several  years  ago,  LAS  good  was  escimated  to  be  the  average 
residential  commercial,  and  industrial  water  use  rate  in  small  to^^ms 
(Tovm  of  Broadus ,  narrative  attachment  submitted  with  Application  No, 
9953-r42J,  citins  Volume  I  of  Design  bv  E.  E.  Seelye) . 

18.  The  averace  municinal  per  capita  water  use  rate  in  the 
Yellowstone  Basin  in  1970  was  212  gocd  (Draft  EIS.  Vol.  II.  n.  405). 

19.  A  wacer  use  rate  of  135  gpcd, 

was  used  by  the  Town  of  Broadus  in  calculating 
its  wacar  reservacion  request  (Tovm  of  Broadus,  narrative  attachment 
submitted  with  ApDiication  No.  9953-r42J) . 

20.  A  reason'ibLe  average  water  use  rate  for  the  Town  of  Broadus 
for  the  vear  Iv'}3   assumin'";  some  industrial  development  will  occur  ir 
the  future  and  use  water  from  the  municipal  water  supply  system,  is 
250  gpcd  (Findings  12  and  16  through  19) . 

21.  With  a  nopulation  of  300  and  an  average  use  rate  of  250 
gpcd,  the  To\im  of  Broadus'  estimated  water  use  in  the  year  1977  was 
224  af/v  (Findmc^s  11  and  20). 

22.  With  a  oonulation  of  -^,000  and  an  everage  use  rate  of  250 
gpcd,  the  Tov/n  of  Broadus  would  need  1,122  af/y  in  the  year  1995 
(Findings  15  ana  20) . 

23.  A  reservation  chat  v7ouIJ  provide  sufficient  water  to  meet 
the  Town  of  Broauia.T '  orojected  increased  requirem.ents  to  the  year  195 
i^3  the  difference  l^etween  the  projected  requirements  in  the  year  199! 
(1,122  af/v)  and  the  existing  water  usage  (224  af/y)  (Findings  21 
and  22). 

24.  It  is  established  to  the  satisfaction  of  the  Board  that  89J 
af/y  is  the  amount' of  water  necessary  for  the  ouruose  of  the  reservat 
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to  Che  vear  1995  (Findings  11  through  23) . 

25.  The  Tov.'n  of  Broadus  has  applied  for  the  reservation  of  only 
605  af/y  (Town  of  Broadus,  Application  No.  9953-r42J) . 

26.  It  is  established  to  the  satisfaction  of  the  Board  that 
605  af/v  is  a  conservative  amount  of  water  necessary  for  the  purpose 
of  the  reservation  to  the  year  19°5  (Findings  11  through  25) . 

27.  Adoption  of  a  reservation  of  ground  water  for  the  Tovv-n  of 
Broadus  v;ould  have  a  negligible  environmental  impact  (Draft  EIS, 
Vol.  I,  po.  173  and  174).  < 

28.  AdoDtion  or  a  reservation  of  ground  water  for  the  Town  of 
Broadus  would  not  affect  the  floxj  of  the  Yellowstone  River  (Draft 
EIS.  Vol.  1,  n.  174).         .    .       .  :, 

29.  Adoption  of  a  reservation  of  ground  v;ater  for  the  Tox^n  of 
Broadus  would  help  provide  for  anticipated  domestic,  fire  protection, 
commercial,  industrial,  lax'tn   watering,  city  parks,  and  related  uses 
(Tov^Ti  of  Broadus,  narrative  attachment  submitted  with  Apolication  No. 
9953-r42J). 

30.  Adoption  of  a  reservation  for  the  To\cn  of  Broadus  would 
provide  a  future  supuly  of  ground  water  in  an  area  where  the  develop- 
ment of  surface  water  for  municipal  purposes  is  not  practical  (Find- 
ings 6  through  ^) .  ■ 

31.  Adoption  of  a  tro.Tervation  of  605  af/y  ground  water  for  the 
To^-zn  of  Broadus  does  not  reserve  an  excessive  amount  of  water  (Findings 
24  through  26) . 

32.  It  is  established  to  the  satisfaction  of  the  Board  that  the 
reservation  605  af/y  of  ground  wster  for  the  Town  of  Broadus  for 
u'juicipai  water  nunnLy  use  if.    in  the  public  interest  and  that  there 
will  ^>o  oro;;rL'ss  toward  icccmp]. i  -hinont  of  the  purnose  of  the  reserva- 
tion witli  reason, ib'.e  diligence  Iv.   accordance  with  an  established  plan 
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.K:i:;L:\;u  lo    throuji;  il;  To'-n  .:r  :^roaduG .  Arnlication  No.  9953-r42J). 

CONCLUSIONS  OF  L\W  • 

1.  Chapter  8,  Title  89,  R.CM.  1947,  and  in  particular,  Section  89-890,  R.C.M. 
1947,  authorize  the  adoption  by  the  Montana  Board  of  Natural  Resources  and  Conserva- 
tion of  orders  reservinp;  water  r.o   qualified  applicants  for  reservation  of  water. 

2.  Tf  ordered  adopc3d,  a  reser'/ation  most  be  ordered  adopted  in  accordance 
with  Cliaptar  3,  Title  89,  R.C.M.  1947,  and  any  rules  adopted  thereunder. 

3.  The  Applicant,  Town  of  Broadios.  is  a  political  subdivision  of  the  State  of 
Montana  and  as  such  is  entitled  to  apply  to  reserve  waters  within  the  State  of 
Montana  in  accordance  witn  39-890,  R.C.M.  1947,  and  any  rules  adopted  thereunder. 

4.  All  pertinent  statutes  and  rales  o£   the  State  of  ^bntana  have  been  adhered 
to  in  review  of  this  reservation  application,  both  by  the  Itontana  Department  of 
Natural  Resources  and  Consen/ation  and  by  the  Montana  Board  of  Natural  Resources 
and  Conservation. 

5.  Based  upon  the  aoove  Findings  of  Fact,  and  specifically  based  xjpon  any 
condition,  limitation,  or  modification  of  the  full  application  appearing  in  said 
Findings,  all  pertinait  criteria  delineated  in  Section  89-090,  R.C.M.  1947,  and 
any  rules  -idopted  Chereimder  providing;;  for  the  adoption  of  an  order  reserving  water 
have  been  met.  % 

6.  Nothing  found  herein  has  bearing  upon  the  stutus  of  water  rights  claimed 
by  the  Applicant  other  than  those  herein  newly  applied  for,  nor  does  anything  found 
herein  have  beai'inr;  on  the  status  of  claimed  water  rights  of  any  other  party  except 
in  relation  to  those  rir'.hts  herein  netvj.y  applied  for.  to  the  extent  necessary  to 
reach  a  cone luo ion  herein.  _ 
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NATURAL  RESOURCES  AND  CONSERVATION 
OF  THE  STATE  OF  MONTANA 


IN  THE  I'lATTER  OF  APPLICATION  FOR 
RESERVATION  OF  WATER  NO.  10,004-r43B 
3Y  THE  PARK  CONSERVATION  DISTRICT 


FINDINGS  OF  FACT  AND  CON- 
CLUSIONS OF  LAW  OF  APPLI- 
CATION NO.  10.004- r43B 


The  above-entitled  matter  came  on  regularly  for  hearing  starting 
on  or  about  Sectsmbor  6,  1977,  in  Billings,  Montana,  before  the  Montana 
Board  of  Natural  Resources  and  Conservation  and  its  duly  appointed 
Hearing  Examiner,  James  Driscoll.,  The  Applicant  appeared  by  and  through 
its  counsel  of  record,  Gary  Spaeth.   The  Montana  Departm.ent  of  Natural 
Resources  and  Conservation  appeared  by  and  through  its  counsel  of  re- 
cord, Richard  Gordon.   The  Montana  Department  of  Fish  and  Game  ap- 
peared by  and  through  its  counsel  of  record,  F.  Woodside  Wright  and 
Clayton  Herron.   The  Montana  Department  of  Health  and  Environmental 
Sciences  appeared  by  and  through  its  counsel  of  record,  Mona  Jamison. 
Witnesses  were  duly  svorn,  and  oral  and  documentary  evidence  was  in- 
troduced. 

The  Board,  havin!3  road  and  fully  considered  the  complete  record, 
makes  the  follov;ing  Findings  of  Pact  and  Conclusions  of  Lav;  relating 
to  the  Park  Conservation  District  Application  No.  10,004-r433: 
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FINDLHGS  OF  FACT 

1.  The  Park  Conservation  District  has  applied  for  a  reservation 
of  108,143  acre- feet  of  water  per  year  (af/y)  with  a  maximum  diversion; 
flow  rate  of  752.6  cfs  for  the  y^rr  .i007  to  be  used  to  irrigate 
36.570  acres.   On  the  avera-ze  this  request  is  for  a  diversion  of  2.96 
acre-feet  per  acre  with  a  maximum  flow  rate  of  1  cfs  per  48.59  acres. 
Water  is  requested  from  the  Yellowstone  River  and  the  Shields  River 
for  thf:  ve^-r  2007.            (  Application  10  ,  004-r43B)  . 

Findings  Related  to  the  Purpose  of  this  Reservation  (89-890(3) (a) ) . 

2.  The  purno.so  of  the  reservation  is  to  insure  water  availabili 
and  adequate  strcaniflov;  for  the  futur?  agricultural  needs  of  the  Park 
Conservation  District  (The  Park  Conservation  District  Application  at 
page  4) . 

3.  It  is  established  to  the  satisfaction  of  the  Board  tnat  a 
purpose  of    the  ro'jv; j-zation  has  been  shox..;n  (Finding  2)  . 

4.  A  reservation  of  water  is  needed  because  it  will  secure  a 
priority  date  for  future  develoor'ents  that  is  earlier  than  the  priorit 
dates  such  ;.ieveloprr,encs  would  h.ave  if  ncrmits  were  obtained  immediatel 
before  construction  or  use  began  (,Park  Conservation  District,  Applicat 
No.  iO,004-r43B,  p.  3). 

5.  The  reservation  is  needed  because  there  is  a  proliferating 
world-wide  demand  for  food,  which  is  dependent  on  sufficient  water 
availability  (The  Park  Conservation  District  Application  at  page  4). 

6.  A  reservation  is  needed  because  there  is  competition  for 
water  in  the  Yellov;stone  lUvcr  Basin  which  may  affect  the  availability 
of  tlio  At)DL  Leant  to  obtain  .i  water  right  by  permit  in  the  future.   Thi 
in  turn,  v/ill  also  help  promote  the  necessary  planning  (The  Park  Conse 
vnticn  District  Aopli cation  at  page  4). 


■125- 


7.  It:  ij  estabLishfjci  Co  i.liG  sacistaccion  of  Che  Board  that  Che 
need  for  a  veservaCion  of  water  har>  been  shown  (Findings  4  and  5)  . 
rLndi.a'";3  Related  Co  rlu  Amouni:  of  Water  Nc cessarv  for  the  Purpose  of 
the  Reservation  (89-39 0(3)  ( c))_._ 

8.  The  amounc  of  water  necessary  for  this  reservation  is  the 
amount  required  to  irrl;;ace  the  number  of  acres  described  in  this 
application  that  can  reasonably  be  expected  to  be  completed  by  the  Park 
Conservation  District  by  Che  vear  2007  (EIS) . 

9.  The  pq^rmGnc  canacicv  consmts  of  total  farm  revenue  minus  all 
cost;!  except  irrigation  •..'  ..jr  co'jzn    nnd  is  the  maximum  amount  a  water 
user  could  oav  for  water  while  maintaining  a  profitable  operation  (Park 
Conservation  District,  Apolicacion  I0,004-r43B,  p.  20). 

10.  The  crooni!!?^  pattern  bv  nercent  is  207.,  for  grain  and  807=  for 
hav  with  a  maximuTn  pavmenc  canacity  not  stated  (The  Park  Conservation 
District  Anolicatiun  ac  na;;e  22). 

11.  A  757j  on-Tani  efficiency  was  assumed  for  sprinkler  irrigation 
and  55'/'-  for  flood  irri.:.at ion  (Tlie  Park  Conservation  District  Aoplication 
ac  Da:;e  12) . 

12.  Convevanc--  Losses  >'.cro  estimated  by  formula  and  included  in 
Che  diver.*^. ionary  rociuircM-ient  needs  (The  Park  Conservation  District  Ap- 
plication at  nar-j  LJ). 

13.  Peak  DivcLsion  r.^quirements  v/ere  calculated  using  recommended 
peak  consumption  use  rate;;  for  alfalfa  divided  by  the  on-farm  efficiency 
(The  Park  (Conservation  i)i3Crict  Application  at  page  12). 

lA .   The  calculated  values  for  alfalfa  equals  705  gpm  per  acre- 
foot  for  flood  irrigati(^n  anu  6  ",nm  for  side-roll  sprinklers.   In  the 
case  of  center  p  i  vo  t: :-: ,  Che  pt- iic  rate  was  reduced  Co  &  gpm  per  acre 
CO  i-ore  closely  :nacch  the  infiltration  rate  of  heavv  soils  to  the 
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anpLica-L.m   rate   of    svstoir.    [Tr.2    ^nr:c   Coasarvation   Dir^trict   Aoplicatioi 

ar.    na",e    If! )  . 

1.5.   The  .svstzem  will  lor.  meec  otiak  consumptive  uses,  but  usinp,  t. 
soil  proCiU  as  a  mu^.o^i-;  ■;..s^i-vo-Lj  .  nlie  ovstem  i:-:  sized  somewhat  be 
that  required  to  meet  peak  consurantive  uses.  (The  Park  Conservation 
District  Application  a"  page  15).  ,  • 

16.  Alchou<;n  cue  Park  Conservation  District  has  requested  103,1 
acre-icet  ocr  vear  to  irrigate  36,570  acres,  no  additional  irrigation 
can  be  developed  -vich  water  from  the  Shields  River  or  southern  Park  Co 
tribuf;.'ries  to  th3  I'lil  Lo'./s  cone  '<'ivt5r  unless  reservoirs  are  built  to 
provide  storasv^  <-^fi  tho:;^  strcims  (Park  Conservation  District,  Applica 
No.  10,004-r43B.  p.  16). 

17.  The  Paric  Conservation  District  has  no  established  plan  for 
providins;  the  :;tora:'.e  necessary  to  irrigate  the  acres  that  would  use 
wat^r,-  Cvv-.'i  the  ohieiaj  cUver  and  Yjllowstone  tributaries  (Park  Conser 
vation  District.  AoplLcatioa  Mo.  10.004-r43B,  p.  11). 

13.   Of  Lne  h:.:>7J    icres  foe   which  a  reservation  has  been  reques 
by  the  Park  Co.T-erv.itriou  District,  only  21,664  can  be  considered  to 
have  plans  sufficient  "o   merit  a  reservation. 

19   A  reasonable  projection  on  the  expansion  of  irrigation  in 
Pari:  Count^'  bv  t.ie  ■'ar''.  Conservation  Di.-^trict  by  the  year  2007  would 
be  21,6p4  acres.   Using  irri^.a tion  factors  of  2.96  acre-feet  of  watei 
per  acre,  and  48.  3^^  acres  per  c  l  s ,  a  reservation  of  water  sufficient 
to  irrioiate  21, 6n-^  acres  would  be  c4,125  acre- feet- 

20.   It  L;;  osLaLI  ish.od  to  the  .".atisf action  of  the  Board  that  54, 

..:re  '-eec  Pcr  -rear  (a'/y;  "   /  ^^  ^^'^  ^™"^'^'=  '^^ 

water  necesr-arv  for  the  nurpo-..^  of  rio  -esorvatior  to  the  year  2007. 
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•■"iRilJ-D'-iL  "^■-^^'•'1:1  1''  '  '':^  il.''lil5  [-.:  o>-v:t:  ^■■]'^--',9')  (Z)  (d))  . 

?.]. .       TIkj  r  j::>. '■•'■•  :.■■■■  in  -.-'il!   ••;;ir  .-Ibii!  v:  '.^conomiia  Llv  V.o    t:he  public 
interest.   (The  P.i--!;  J^rji-iser^aL:  on  Oi.'i'cricc  Application  at  page  7). 

22.   The  development  of  futurn  irrir,ation  projects  in  Park  County 
and  beneficial  'j.se  of  '-/.Tro*"  '•/i  11  -r.-'Vite  iobs  and  increase  the  tax 
revenues  (The  Park  Con:-, erv.it ion  Dir.r.rict  Anplication  at  page  3). 

?'.].      From  I9f:i,'  co  1"70.  ciie  r  ir.ii  pooulation  in  Park  County  declined 
7  percent.   '\  maiMr  reisnn  war.  i  laci;  of  job  onoortunities  (Draft  EIS, 
Vol.  ^-,  n.  12). 

24.  The  develop.nent  of  nev;  punoin'^  facilities,  ditches,  canals, 
sprinkler  system.;,  .md  or.'"i..'r  divorriion:;  will  contribute  to  the  economic 
st.'i;;LiiC7  of  tiiu  Ci;unc7  (Tlie  L'ark  (.^rnsorvation  District  Application  at 
pa'^e  6)  . 

25.  /Jov  irriL'acion  would  increase  income  in  Park  County,  both 

for  th.:;  fartr.er.s  wiiu  would  install,  the  systems  and  for  the  local  businesses 
that  would  onjov  Lncroased  sales  resulting  from  the  increase  in  agricul- 
tural income.   .Jew  irrigation  would  increase  the  number  of  both  on-farm 
and  off-farm  jobs  (.Draft  £IS ,  Vol.  I,  p.  156). 

26.  Thy  P  ir'c  Conservation  District  has  an  established  plan  for 
completion  of  the  orooosed  facilities  wliich  will  put  reserved  water  to 
use  hy  the    /ear  .!0'U)  (Pari;  Conscfva  tion  District,  Anplication  IJo .  10,004- 
r4-3B). 

27.  Ly  re.;orvin,'j;  water  for  future  beneficial  use,  individual 
ranchers  and  farmers  have  a  more  favorable  timetable  in  which  to  accumu- 
late '-ho  capital  needed  to  finance,  Lo  take  maximum  advantage  of  favor- 
able ch.mi^es  in  th^'  agricultural  market,  or  to  utilize  the  most  contem- 
porary tt.chnc.Mogv  .vaiiable  in  v;ater  delivery  systems  (Park  Conservation 
District  .\np  lication  at  page  3). 
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;i';    "lie  dL.ui  )!"  ■■-':■■  i'aL'l.  i>i)iio(.-rv.ii  ion  Dist;rict  is  not  speculaci\; 
and  Lj  documented  to  the  hi;i;he3t  de,e;ree  of  detail  possible  (Park  Con- 
serv.itiun  District)  . 

1'} .  The  reRGr''a!:ion  f^aall  be  put  to  use  within  reasonable  dilige 
and  the  plan  inr.Lude-;  i  bona  fide  intent  and  ability  to  use  the  water 
reserved  is  proiccLca. 

.10.       Dctail^-.Q  oiannin^;  of  district  orojects  ^>7ill  be  aci-oinplished 
through  funds  maae  availabe  by  the  Montana  Legislature  or  Park  County 
mill  levy.   The  Dep.irtment  of  '•latar.Tl  Resources  and  Conservation's 
Technical  Ass  ist  .mvi.-  i'-oTtvim  v/iLi  ■iL-io    b'j  u;;..' i  Trhe  Park  Conservation 
Dlotrici;  .'\Di)iicaLion  .ic  .)a;.'.e  3). 

31.  The  Qoard  L.'i  ;Mtis;fle3  '".here  v;iil  be  progress  toward  coraplel 
of  construction  .::f  .ne  facili':ies  witn  reasonable  diligence  according 
to  an  o.'^i  ab  LLshcc  ol.if.  wiiic:i  iTcLudes  the  economic  feasibility  of  eacl 
pro'ivr,  I  s.>il,i  \i\i.i    '■..'.•la  .. -.us.,  i  fie  it  ion  aiiaiysis  showing  the  suit- 
abilLtv  of  Ijuas  to  .■   ;:;Lain  LrriL^ation .  and  possible  sources  of  fundii 

32.  A  reservation  sufficie.Tc  co    irrigate  21,d64  acres  is  in  the 
public  interest  oeaiu::  .^    ic    is  reasonable  to  expect  that  the  Park  Cons( 
vation  District  will  irri-oite  an  additional  21,664  acres  by  the  year 
2007. 

33.  It  ij  osLablished  zv  the  .satisfaction  of  the  Board  that  the 
rc.j.jrvaL  ion  of  ^4,125  acr-^  '"'^ct  r^e"  vr^r  (ai/v)   v.ri.icn  is 

to  bo  used  ivT  irr:;',ation  is  in  toe  oubli'c  intorost  and  that  ther( 
will  be  (.irogress  toward  completion  of  the  facility  and  accomplishment 
of  the  Durpose  with  roasonnble  diligence  in  accordance  with  an  establ: 
plan . 
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OO.ICLIJSEONS  OF  L/\W 

1.  Ciaocir  ■;,  'i'Li-lj  "^ .    Pv.C.'^.  1*147.  and  in  oarticular,  Section 
89-S"0.  '^.".11.  !..•  7,  ri-.['\i}r--:.0'3    thrt   .idoption  bv  the  Montana  Board  of 
Natural  Resour? ^s  and  Conservatior  of  orders  reserving  water  to  qualified 
aoplicanto  for  reservauiorrs  jf  water. 

2.  If  oraerea  adopted,  a  reservation  must  be  ordered  adopted  in 
accordance  with  Chanter  3,  Title  39,  n.C.M.  19^7,  and  any  rules  adopted 
thereunder. 

3.  The  Applicant,  the  P.irk  Conservation  District  is  a  political 
subdivision  '.>!:  trho  -...■ir.:'  -•*:  Monr-nna  inu  as  such  is  entitled  to  apoly 

to  rc^er'^o  watGrs  ';i;.:;.Ln  the  Scito  of  '-lontana  in  accordance  with  Section 
39-890,  ?v.C.M.  19+7,  ;nd  inv  rulor.  adooted  thereunder. 

4.  All  pviriinenu  otatutes  and  rules  of  the  State  of  Montana  have 
been  adhered  to  in  th-v;  review  of  this  reservation  Application,  both  by 
the  !!onc.in.-i  Danartnca::  of  Matural  Re.sources  and  Conservation  and  by  the 
Montana  Board  of.    MaLuril  Resources  and  Couservation. 

5.  Based  ■'.non  ::hc  above  Finala<;s  of  Fact,  and  specifically  based 
upon  any  condition.  liniiLation.  .jr  modification  of  the  full  Application 
aupearing  in  jaid  Finain.^s ,  all  pertinent  criteria  delineated  at  Section 
39-390.  R.C.M.  1947,  and  any  rules  idopted  thereunder  providing  for  the 
adoDtion  of  an  ord-.'r  reserving  water  have  been  net. 

6.  Mothino;  foand  herein  has  bearinj;  upon  the  status  of  v^ater 
rights  claimed  by  the  ADpii.:ant  other  than  those  herein  newly  applied 
for.  nor  does  anything  found  herein  have  bearing  on  the  status  of  claimed 
water  rights  of  aiw  OL'aer  party  except  i.i  relation  to  those  rights 
nercin  ncwiv  applied  tor,  to  tlie  o:;tent  necessary  to  reach  a  conclusion 
herein. 
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BEFORE  THE  BOARD  OF 
NATURAL  RESOURCES  AND  CONSERVATION 
OF  THE  STATE  OF  tlONTANA 


) 

IN  THE  riATTER  OF  APPLICATION  FOR  )  FINDINGS  OF  FACT  AND  CON- 
RESERVATION  OF  WATER  NO.  9943-r42M  )  CLUSIONS  OF  LAW  OF  APPLI- 
BY  THE  SWEET  GRASS  CONSERVATION  DISTRICT  )   CATION  NO.  9948-r42M 

) 

The  above-entitled  matter  came  on  regularly  for  hearing  starting 
on  or  about  September  6,  1977,  in  Billings,  Montana,  before  the  Monta 
Board  of  Natural  Resources  and  Conservation  and  its  duly  appointed 
Hearing  Examiner,  James  Driscoll._  The  Applicant  appeared  by  and 
through  its  counsel  of  record,  Gary  Spaeth.   The  Montana  Department  c 
Natural  Resources  and  Conservation  appeared  by  and  through  its  counse 
of  record,  Richard  Gordon.   The  Montana  Deparcmenc  of  Fish  and  Game 
appeared  by  and  through  its  counsel  of  record,  F.  Woodside  Wright  anc 
Clayton  Kerron.   The  Montana  Department  of  Health  and  Environmental 
Sciences  appeared  by  and  through  its  counsel  of  record,  Mona  Jamison. 
Witnesses  were  duly  sworn,  and  oral  and  documentary  evidence  was  in- 
troduced. 

The  Board,  having  read  and  fully  considered  the  complete  record, 
makes  the  following  Findings  of  Fact  and  Conclusions  of  Law  relating 
to  the  Sweet  Grass  Conservation  District,  Application  No.  9948-r42M: 
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FINDNGS  OF  FACT 

1.  The  Sweet  Grass  Conservation  District  has  applied  for  a 
reservation  of  55,822  acre-feet  of  water  per  year  (af/y)  with  a  maxitnum 
diversionary  flow  rate  of  438.7  cubic  feet  per  second  (cfs)  to  be  used 

to  irrigate  1G,513  acres.   On  the  average  this  request  is  for  a  diversion 
of  3.02  acre-feet  per  acre  with  a  maximum  flow  rate  of  1  cfs  per  42.19 
acres.   Water  is  requested  from  the  Yellowstone  River,  Sweet  Grass  Creek, 
Bij5  Timber  Creek,  and  other  tributaries  to  the  Yellowstone  River  for 
the  year  2007.  (  Application  No  .  9943-r42M)  . 

Findings  Related  to  the  Purpose  of  this  Reservation  (89-890(3) (a) ) . 

2.  The  purpose  of  the  reservation  is  to  insure  water  availability 
and  adequate  streamflow  for  the  future  agricultural  needs  of  the  Sweet 
Grass  Conservation  District  (The  Sweet  Grass  Conservation  District  Ap- 
plication at  page  4) . 

3.  It  is  established  to  the  satisfaction  of  the  Board  that  a 
purpose  of  the  reservation  has  been  shown  (Finding  2) , 

4.  A  reservation  of  water  is  needed  because  it  will  secure  a 
priority  date  for  future  developments  that  is  earlier  than  the  priority 
dates  such  developments  would  have  if  permits  were  obtained  immediately 
before  construction  or  use  began  (Sweet  Grass  Conservation  District, 
Application  No.  9943-r42M,  p.  5). 

5.  The  reservation  is  needed  because  there  is  a  proliferating 
world-wide  demand  for  food,  which  is  dependent  on  sufficient  water 
availability  (The  Sweet  Grass  Conservation  District  Application  at  page 
4).         • 

6.  A  reservation  is  needed  because  there  is  competition  for  water 
in  the  Yellowstone  River  Basin  which  may  affect  the  availability  of  the 
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Applicant  to  obtain  a  water  right  by  permit  in  the  future.  This,  in 
turn,  will  also  help  promote  the  necessary  planning  (The  Sweet  Grass 
Conservation  District  Application  at  page  5) . 

7.  It  is  established  to  the  satisfaction  of  the  Board  that  the 
need  for  a  reservation  of  water  has  been  shown  (Findings  4  and  5) . 
Findings  Related  to  the  Amount  of  Water  Necessary  for  the  Purpose  of 
the  Reservation  (89-890(3)  (c))  .  '  ^ 

8.  The  amount  of  water  necessary  for  this  reservation  is  the 
amount  required  to  irrigate  the  number  of  acres  described  in  this  ap- 
plication that  can  reasonably  be  expected  to  be  completed  by  the  Sweet 
Grass  Conservation  District  by  the  year  2007  (EIS) . 

9.  The  payment  capacity  consists  of  total  farm  revenue  minus  al! 
costs  except  irrigation  water  costs  and  is  the  maximum  amount  a  water 
user  could  pay  for  water  while  maintaining  a  profitable  operation 
(Sweet  Grass  Conservation  District,  Application  No.  9948-r42M,  p.  23). 

10.  The  cropping  pattern  by  percent  is  20%  for  grain  and  807o  for 
hay  with  a  maximum  capacity  not  stated  (The  Sweet  Grass  Conservation 
District  Application  at  page  26)  . 

11.  A  907o  on-farm  irrigation  efficiency  was  assumed  for  sprinkle: 
irrigation  and  607,  for  flood  irrigation  (The  Sweet  Grass  Conservation 
District  Application  at  page  13) . 

12.  Conveyance  losses  were  estimated  by  formula  and  included  in 
the  diversionary  requirement  needs  (The  Sweet  Grass  Conservation  Distr 
Application  at  page  12) . 

13.  Peak  Diversion  requirements  were  calculated  using  recommended 
peak  consumption  use  rates  for  alfalfa  divided  by  the  on-farm  efficient 
(The  Sweet  Grass  Conservation  District  Application  at  page  12) . 
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14.  The  calculaced  values  for  alfalfa  equals  9  gpm  per  acre-foot 
for  flood  irrigation  and  7  gpm  for  side-roll  sprinklers.   In  the  case 
of  center  pivots,  the  peak  rate  was  reduced  to  5.6  to  6  gpm  per  acre 
to  more  closely  match  the  infiltration  rate  of  heavy  soils  to  the  ap- 
plication rate  of  system  (The  Sweet  Grass  Conservation  District  Applica- 
tion at  page  12) .  -      . 

15.  The  system  will  not  meet  peak  consumptive  uses,  but  using  the 
soil  profile  as  a  moisture  reservoir,  the  system  is  sized  somewhat  below 
that  required  to  meet  peak  consumptive  uses  (The  Sweet  Grass  Conservation 
District  Application  at  page  12) . 

16.  Although  the  Sweet  Grass  Conservation  District  has  requested 
55,322  acre-feet  per  year  to  irrigate  18,510  acres,  no  additional  ir- 
rigation can  be  developed  with  water  from  the  requested  water  sources 
unless  reservoirs  are  built  to  provide  storage  on  these  streams  (Sweet 
Grass  Conservation  District,  Application  No.  9948-r42M,  pp.  17-18). 

17.  The  Sweet  Grass  Conservation  District  has  not  submitted  and 
has  no  established  plan  for  providing  the  storage  necessary  to  irrigate 
the  acres  that  would  use  water  from  the  Sweet  Grass  drainage. 

13.   Of  the  13,510  acres  for  which  a  reservation  has  been  requested 
by  the  Sweet  Grass  Conservation  District,  only  15,313  can  be  considered 
to  have  plans  sufficient  to  merit  a  reservation. 

19.   A  reasonable  projection  on  thr?  exraiision  of  irrigation  in  Sv/'eet 
Grass  County  by  the  Sweet  Grass  Conservation  District  by  the  year  2007 
would  be  15,313  acres.   Using  irrigation  factors  of  3.02  acre-feet  of 
water  per  acre,  and  42.19  acres  per  cfs,  a  reservation  of  water  sufficient 
to  irrigate  15,313  acres  would  be  46,245  acre-feet  with  a  maximum  diver- 
sionary flow  rate  of  36?. 4  cfs. 
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20.  It  is  established  to  the  satisfaction  of  the  Board  that 

46  245  af/y  with  a  maximum  diversionary  flow  rate  of  363.4  cfs  is  the 

amount  of  water  necessary  for  the  purpose  of  the  reservation  to  the  ye 

2007. 

Findings  Related  to  the  Public  Interest  (89-890(3) (d) ) . 

21.  The  reservation  will  contribute  economically  to  the  public 
interest  (The  Sweet  Grass  Conservation  District  Application  ^t  page  8] 

22.  The  development  of  future  irrigation  projects  in  Sweet  Grasi 
County  and  beneficial  use  of  water  will  create  jobs  and  increase  the 
tax  revenues  (The  Sweet  Grass  Conservation  District  Application  at 

page  8) . 

23.  From  1960  to  1970,  the  rural  population  in  Sweet  Grass  Coun 
declined  9.4  percent.  A  major  reason  was  a  lack  of  job  opportunities 
(Draft  EIS,  Vol.  I,  p.  101). 

24.  The  development  of  new  pumping  facilities,  ditches,  canals, 
sprinkler  systems,  and  other  diversions  will  contribute  to  the  econom 
stability  of  the  County  (The  Sweet  Grass  Conservation  District  Applic 
tion  at  page  8) . 

25.  New  irrigation  would  increase  income  in  Sweet  Grass  County, 
both  for  the  farmers  who  would  install  the  systems  and  for  the  local 
businesses  that  would  enjoy  increased  sales  resulting  from  the  increa 
in  agricultural  income.   New  irrigation  would  increase  the  niamber  of 
both  on-farm  and  off-farm  jobs  (Draft  EIS,  Vol.  I,  p.  156). 

26.  The  Sweet  Grass  Conservation  District  has  an  established  pi 
for  completion  of  the  proposed  facilities  which  will  put  reserved  wat 
to  use  by  the  year  2007  (Sweet  Grass  Conservation  District,  Applicati 
No.  9943-r42M). 
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27.   Be  reserving  water  for  future  beneficial  use,  individual 
ranchers  and  farmers  have  a  more  favorable  timetable  in  which  to  ac- 
cumulate the  capital  needed  to  finance,  to  take  maximum  advantage  of 
favorable  changes  in  the  agricultural  market,  or  to  utilize  the  most 
contemporary  technology  available  in  water  delivery  systems  (Sweet 
Grass  Conservation  District  Application  at  page  24) . 

23.   The  plan  of  the  Sweet  Grass  Conservation  District  is  not 
speculative  and  is  documented  to  the  highest  of  detail  possible  (Sweet 
Grass  Conservation  District) . 

29.  The  reservation  shall  be  put  to  use  within  reasonable  diligence 
and  the  plan  includes  a  bona  fide  intent  and  ability  to  use  the  water 
reserved  as  projected. 

30.  Detailed  planning  of  district  projects  will  be  accomplished 
through  funds  made  available  by  the  Montana  Legislature  or  Sweet  Grass 
County  mill  levy.   The  Department  of  Natural  Resources  and  Conservation's 
Technical  Assistance  Program  will  also  be  used  (The  Sweet  Grass  Conser- 
vation District  Application  at  page  3) . 

31.  The  Board  is  satisfied  there  will  be  progress  toward  completion 
of  construction  of  the  facilities  with  reasonable  diligence  according  to 
an  established  plan  which  includes  the  economic  feasibility  of  each 
project,  a  soils  and  land  classification  analysis  showing  the  suitability 
of  lands  to  sustain  irrigation,  and  possible  sources  of  funding. 

32.  A  reservation  sufficient  to  irrigate  15,313  acres  is  in  the 
public  interest  because  it  is  reasonable  to  expect  the  the  Sweet  Grass 
Conservation  District  will  irrigate  an  additional  15,313  acres  by  the 
year  2000. 

33.  It  is  established  to  the  satisfaction  of  the. Board  that  the 
reservation  of  46,245  af/y  with  a  maximum  diversionary  flow  rate  of  363.4 
cfs  to  be  used  for  irrigation  is  in  the  public  interest  and  that  there 
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will  be  progress  toward  completion  of  the  facility  and  accomplishment 
of  the  purpose  with  reasonable  diligence  in  accordance  with  an  establis 

plan. 

CONCLUSIONS  OF  LAW 

1.  Chapter  8,  Title  39,  R.C.M.  1947,  and  in  particular.  Section 
89-890,  R.C.M.  1947,  authorizes  the  adoption  by  the  Montana  Board  of 
Natural  Resources  and  Conservation  of  orders  reserving  water  to  qualifi 
applicants  for  reservations  of  water. 

2.  If  ordered  adopted,  a  reservation  must  be  ordered  adopted  in 
accordance  with  Chapter  8,  Title  39,  R.C.M.  1947,  and  any  rules  adoptee 
thereunder.  . 

3.  The  Applicant,  the  Sweet  Grass  Conservation  District,  is  a 
political  subdivision  of  the  State  of  Montana  and  as  such  is  entitled 
to  apply  to  reserve  waters  within  the  State  of  Montana  in  accordance 
with  Section  89-890,  R.C.M.  1947,  and  any  rules  adopted  thereunder. 

4.  All  pertinent  statutes  and  rules  of  the  State  of  Montana  hav( 
been  adhered  to  in  the  review  of  this  reservation  Application,  both  by 
the  Montana  Department  of  Natural  Resources  and  Conservation  and  by  th( 
Montana  Board  of  Natural  Resources  aiid  Conservation. 

5.  Based  uTor.  the  above  Findings  of  Fact,  and  specifically  basei 
upon  any  condition,  limitation,  or  modification  of  the  full  Applicatioi 
appearing  in  said  Findings,  all  pertinent  criteria  delineated  at  Secti( 
89-890,  R.C.M.  1947,  and  any  rules  adopted  thereunder  providing  for  thi 
adoption  c f  an  order  reserving  water  have  been  met. 

6.  Nothing  found  herein  has  bearing  upon  the  status  of  water 
rights  claimed  by  the  Applicant  other  than  those  herein  newly  applied 
for,  nor  does  anything  found  herein  have  bearing  on  the  status  of  claii 
water  rights  of  any  other  party  except  in  relation  to  those  rights 
herein  nevly  applied  for,  to  the  extent  necessary  to  reach  a  conclusioi 
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BEFORE  THE  BOARD  OF 
NATURAL  RESOURCES  AND  CONSERVATION 
OF  THE  STATE  OF  MONTANA 


) 

IN  THE  MATTER  OF  APPLICATION  FOR  )  FINDINGS  OF  FACT  AND  CON- 
RESERVATION  OF  WATER  NO.  9935-r43QJ  BY  )  CLUSIONS  OF  LAW  OF  APPLI- 
THE  STILLWATER  CONSERVATION  DISTRICT     )  CATION  NO.  9935-i:43QJ 


) 


The  above-entitled  matter  came  on  regularly  for  hearing  starting 
on  or  about  September  6,  1977,  in  Billings,  Montana,  before  the  Montana 
Board  of  Natural  Resources  and  Conservation  and  its  duly  appointed 
Hearing  Examiner,  Janes  Dr  is  coll.'  The  Applicant  appeared  by  and-  through 
its  counsel  of  record,  Gary  Spaeth.   The  Montana  Department  of  Natural 
Resources  and  Conservation  appeared  by  and  through  its  counsel  of  re- 
cord, Richard  Gordon.   The  Montana  Department  of  Fish  and  Game  appeared 
by  and  through  its  counsel  of  record,  F.  Woodside  Wright  and  Cla> .jn 
Herron.   The  Montana  Department  of  Health  and  Environmental  Sciences 
appeared  by  and  through  its  counsel  of  record,  Mona  Jamison.   Witnesses 
were  duly  sworn,  and  oral  and  documentary  evidence  was  introduced. 

The  Board,  having  read  and  fully  considered  the  complete  record, 
makes  the  following  Findings  of  Fact  and  Conclusions  of  Lav;  relating 
to  the  Stillwater  Conservation  District,  Application  No.  9935-r43QJ: 


•138- 


FIM)INGS  OF  FACT 

1.  The  Stillwater  Conservation  District  has  applied  for  a  reservation  of 
16,755  acre-feet  of  water  per  year  (af/y)  with  a  maxiimm  diversionary  flax;  rate  of 
122.1  cubic  feet  per  second  (cfs)  to  be  used  to  irrigate  5,290  acres.  On  the 
average  this  request  is  for  a  diversion  of  3.17  acre-feet  per  acre  with  a  maxinum 
flow  rate  of  1  cfs  per  43.33  acres.  Water  is  requested  from  the  Yellowstone  River 
and  frcni  the  Stillwater  River  and  other  tributaries  to  the  Yellowstone  River  for 
the  year  2000  (Application  No.  9935-r43QJ). 

Findings  Related  to  the  Purpose  of  this  Reservation  (89-890(3) (a)) . 

2.  The  purpose  of  the  reservation  is  to  insure  water  availability  and  adequat 
streamf low  for  the  future  agricultural  needs  of  the  Stillwater  Conservation  District 
(The  Stillwater  Conservation  District  Application  at  page  5) . 

3.  It  is  established  to  the  satisfaction  of  the  Board  that  a  purpose  of  the 
reservation  has  been  shown  (Finding  2) . 

4.  A  reservation  of  water  is  needed  because  it  will  secure  a  priority  date 
for  future  developments  that  is  earlier  than  the  priority  dates  such  developments 
would  have  if  permits  were  obtained  imnediately  before  construction  or  use  began 
(Stillwater  Conservation  District,  Application  No.  9935-r43QJ,  p.  6). 

5.  The  reservation  is  needed  because  there  is  a  proliferating  vor Id-wide 
demand  for  food,  wl-iich  is  dependent  on  sufficient  water  availability.  (The  Stillwat 
Conservation  District  Application  at  page  6) . 

6.  A  reservation  is  needed  because  there  is  ccnpetition  for  water  in  the 
Yellowstone  River  Basin  which  may  affect  the  availability  of  the  Applicant  to  obtair 
a  water  right  by  permit  in  the  future.  This,  in  turn,  will  also  help  promote  the 
necessary  planning.  (The  Stillwater  Conservation  District  Application  at  page  6). 
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7.  It  is  established  to  the  satisfaction  of  the  Board  that  the  need  for  a 
reservation  of  water  has  been  shown  (Findings  4  and  5) . 

Findings  Related  to  the  Amount  of  Water  Necessary  for  the  Purpose  of  the  Reservaticn 
(89-390(3) (c)). 

8.  The  amount  of  water  necessary  for  this  reservation  is  the  anount 
required  to  irrigate  the  number  of  acres  described  in  this  application  that  can 
reasonably  be  expected  to  be  completed  by  the  Stillwater  Conservation  District 
by  the  year  2000  (EIS).  '  ' 

9.  The  payment  capacity  consists  of  total  farm  revenue  minus  all  costs 
except  irrigation  water  costs  and  is  the  maximum  amount  a  water  user  could  pay 
for  water  while  maintaining  a  profitable  operation  (Stillwater  Conservation 
District,  Application  No.  9935-r43QJ,  p. "21). 

10.  The  cropping  pattern  by  percent  is  2C%  for  grain  and  8C%  for  hay  with 
a  maximum  payment  capacity  of  $125.00  per  acre.  (The  Stillwater  Conservation 
District  Application  at  page  12) . 

11.  A  757o  on- farm  irrigation  efficiency  was  assumed  for  sprinkler  irrigation 
and  557o  for  flood  irrigation.  (The  Stillwater  Conservation  District  Application 
at  page  12) .  ' 

12.  Conveyance  losses  were  estimated  by  formula  and  included  in  the  diversion- 
ary requirement  needs.  (The  Stillwater  Conservation  District  Application  at 

page  12). 

13.  Peak  diversion  requirements  were  calculated  using  recomnended  peak 
consumption  use  rates  for  alfalfa  divided  by  the  on-farm  efficiency.   (The 
Stillwater  Conservation  District  Application  at  page  12). 

14.  The  calculated  values  for  alfalfa  equals  8  to  9  gpm  per  acre-foot  for 
flood  ini^ati.jn  and  6.5  to  7  gpm  for  side-roll  sprinklers.  In  the  case  of 
center  pivots,  the  peak  rate  was  reduced  to  6  gpm  per  acre  to  more  closely  match  the 
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infiltration  rate  of  heavy  soils  to  the  application  rate  of  system.   (Tlie  Stillwa 
Conservation  District  Application  at  pap,e  12) . 

15.  Tlie  system  will  not  meet  peak  plant  consumptive  uses,  but  using  the 
soil  profile  as  a  moisture  reservoir,  the  system  is  sized  3omK^^at  belov;  that  re- 
quired to  meek  peak  consumptive  uses.   (The  Stillwater  Conservation  District  Ap- 
plication at  page  12) . 

16.  The  diversion  requirement  ranges  from  .59  cfs  oer  40  acres  to  1.06  cfs 
per  40  acres  with  an  annual  requirement  ranging  from  2  acre- feet  per  acre  to  3.6C 
BGre-feet  per  acre  for  an  average  of  3.17  acre-feet  per  acre  with  a  maximum  flow 
rate  of  43.33  acres  per  1  cfs.   (The  Stillwater  Conservation  District  Applicatior 
at  page  12). 

17.  All  systems  were  desir?;ned  to  operate  simultaneously,  even  on  large 
systems  in  lieu  of  a  rotation  system.  tThe  Stillwater  Conservation  District "Appl 
tion  at  page  12) . 

13.  Using  irrigation  factors  of  3.17  acre- feet  per  year  of  water  per  acre, 
and  43.33  acres  per  cfs,  a  reservation  of  v;ater  sufficient  to  irrigate  5,290  acre 
would  be  16,755  acre-feet  with  a  maximum  diversionary  flow  of  122.1  cfs. 

19.  It  is  established  to  the  satisfaction  of  the  Board  that  16,755  acre-fee 
per  yair  with  a  maxiinin  diversionary  flow  rate  of  122.1  cfs  is  the  amount  of  wate 
necessary  for  the  pui-pose  of  the  reservation  to  the  year  2000. 

Findings  Related  to  the  P-oblic  Interest  (39-390(3)  (d)) . 

20.  Tiie  reservation  will  contribute  economically  to  the  public  interest.  ' 
S;:illv;ater  (Conservation  District  Application  at  page  3) . 

21.  Tae  develoriment  of  future  irrigation  projects  in  Stillwater  County  and 
beneficial  use  of  water  will  create  jobs  and  increase  the  tax  revenues.   (The 
Stillwater  Qinservation  District  Application  at  page  8). 

22.  From  1960  to  1970,  the  rural  population  in  Stillv;aCer  County  declined  ' 
percent.  A  major  reason  was  a  lack  of  job  opportunities  (Draft  EIS,  Vol.  I,  p.  )i 
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23.  The  development  of  new  pumping  facilities,  ditches,  canals,  sprinkler 
systenis,  and  other  diversions  will  contribute  to  the  econonic  stability  of  the 
County.  (The  Stillwater  Conservation  District  Application  at  page  8). 

24.  New  irrigation  would  increase  income  in  Stillwater  County,  both  for 
the  farmers  who  would  install  the  systems  and  for  the  local  biisinesses  that 
would  enjoy  increased  sales  resulting  from  the  increase  in  agricultural  income. 
New  irrigation  would  increase  the  nuniaer  of  both  on- farm  and  off -farm  jobj. 
(Draft  EIS,  Vol.  I,  p.  156). 

25.  The  Stillwater  Conservation  District  has  an  established  plan  for 
completion  of  the  proposed  facilities  which  will  put  reserved  water  to  use  by 
the  year  2000  (Stillwater  Conservation  District,  Application  No.  9935-r43QJ) . 

26.  By  reserving  water  for  future  beneficial  vise,  individual  ranchers  and 
farmers  have  a  more  favorable  timetable  in  vMch  to  accunulate  the  capital 

needed  to  finance,  to  take  maxinun  advantage  of  favorable  changes  in  the  agricultural 
market,  or  to  utilize  the  most  contemporary  technology  available  in  water  delivery 
systems .  (Stillwater  Conservation  District  Application  at  pages  5  and  6) . 

27.  The  plan  of  the  Stillwater  Conservation  District  is  not  speculative 

and  is  documented  to  the  highest  degree  of  detail  possible.   (Stillwater  Conservation 
District) . 

28.  The  reservation  shall  be  put  to  use  within  reasonable  diligence  and 
the  plan  includes  a  boTwi  fide  intent  and  ability  to  use  the  water  reserved  as 
projected. 

29.  Detailed  planning  of  district  projects  will  be  accomplished  through 
funds  made  available  by  the  Montana  Legislature  or  Stillwater  County  mill  levy. 
The  Department  of  Natural  Resources  and  Conservation's  Technical  Assistance 
Program  will  also  be  used.   (The  Stillwater  Conservation  District  Application  at 
page  3).  • 
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30.  'ihe  ]iocird   is  sacisfied  there  will  be  oroeress  toward  completion  of  con- 
struction of  the  facilities  with  reasonable  diligence  according  to  an  established 
plan  wiuch  includes  the  economic  feasibility  of  each  project,  a  soils  ^d  land 
classification  analysis  shov/Lng  the  suitability  of  lands  to  sustain  irrigation,  and 
possbile  sources  of  funding. 

31.  A  reservation  sufficient  to  irrigate  5,290  acres  is  in  the  p'jblic  interest 
because  it  is  reasonable  to  expect  that  the  Stillwater  Conservation  District  will 
irrigate  an  additional  5,290  acres  by  the  year  2000. 

32.  It  is  established  to  the  satisfaction  of  the  Board  that  the  reservation 
of  16,755  af/y  with  a  maximum  diversionary  flow  rate  of  122.1  cfs  to  be  used  for 
irrigation  is  in  the  public  interest  and  that  there  will  be  progress  toward  com- 
pletion of  the  facility  and  accomplishment  of  the  purpose  with  reasonable  diligence 
in  accordance  with  an  established  plan.  _, 

CONaUSIONS  OF  LAW 

1.  Chpater  8,  Title  89,  R.C.M.  1947,  and  in  particular.  Section  89-890, 
R.C.M.  1947,  authorize  the  adoption  by  the  Itontana  Board  of  Natural  Resources  and 
Conservation  of  orders  reserving  water  to  qualified  applicants  for  reservation  of 
water. 

2.  If  ordered  adopted,  a  reservation  must  be  ordered  adopted  in  accordance 
with  Chapter  8,  Title  89,  R.C.M.  1947,  and  any  rules  adopted  thereunder. 

3.  The  Applicant,  Stillwater  Conservation  District,  is  a  political  sub- 
division of  the  State  of  ^bntana  and  as  such  is  entitled  to  apply  to  reserve  water 
within  the  State  of  I'bntana  in  accordance  with  89-390,  R.C.M.  1947,  and  any  rules 
adopted  thereunder. 

4.  Ml  pertinent  statutes  and  rules  of  die  State  of  ^lontana  have  been  adhered 
to  in  revie^7  of  this  reservation  application,  both  by  the  ^bntana  Department  of 
Natural  Reso.irces  and  Conservation  and  by  the  Montana  Board  of  Natural  Resources 
and  Conservation. 
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5.  Based  upon  the  above  Findings  of  Fact,  and  specifically  based  i^on  any 
condition,  limitation,  or  modification  of  the  full  application  appearing  in  said 
Findings,  all  pertinent  criteria  delineated  in  Section  89-890.  R.C.M.  1947,  and 
any  rules  adopted  thereunder  providing  for  the  adoption  of  an  order  reserving 
^iicex  have  been  rr»ic. 

6.  Nothing  found  herein  has  boarin^  unon  the  status  of  water  rights 
claimed  by  the  Applicant  other  than  those  herein  newly  applied  for,  nor  does 
anythir.-  found  herein  '..ave  boaring  ■?"  *"'-.-;  ■■^"'^■[■^   'jf  claimed  water  rights  of  any 
other  party  except  in  relation  to  those  rights  herein  nev^7ly  applied  for,  to  the 
extent  necessary  to  reach  a  conclusion  herein. 
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BEFORE  THE  BOARD  OF 
NATURAL  RESOURCES  AND  CONSERVATION 
OF  THE  STATE  OF  MONTAIU 


IN  THE  MATTER  OF  APPLICATION  FOR 
RESERVATION  OF  WATER  NO.  9944-r43D 
BY  THE  CARBON  CONSERVATION  DISTRICT 


FINDINGS  OF  FACT  AND  CON- 
CLUSIONS OF  LAW  CF  APPLI- 
CATION NO.  9944-r43D 


The  above-entitled  matter  came  on  regularly  for  hearing  starting 
on  or  about  September  6,  1977,  in  Billings,  Montana,  before  the  Montai 
Board  of  Natural  Resources  and  Conservation  and  its  duly  appointed 
Hearing  Examiner,  James  Driscoll.   The  Applicant  appeared  by  and  throi 
its  counsel  of  record,  Gary  Spaeth.   The  Montana  Department  of  Natural 
Resources  and  Conservation  appeared  by  and  through  its  counsel  of  re- 
cord, Richard  Gordon.   The  Montana  Department  of  Fish  and  Game  appean 
by  and  through  its  counsel  of  record,  F.  Woodside  VJright  and  Clayton 
Herron.   The  Montana  Department  of  Health  and  Environmental  Sciences 
appeared  by  and  through  its  counsel  of  record,  Mona  Jamison,   Witness( 
were  duly  sworn,  and  oral  and  documentary  evidence  was  introduced. 

The  Board,  having  read  and  fully  considered  the  complete  record, 
makes  the  following  Findings  of  Fact  and  Conclusions  of  Law  relating 
to  the  Carbon  Conservation  District  Application  No.  9944-r43D; 
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FINDINGS  OF  FACT 

1.  The  Carbon  Conservation  DistricC  has  applied  for  a  reservation 
of  47,557  acre-feet  of  water  per  year  (af/y)  with  a  maximum  diversionary 
flow  rate  of  274.2  cubic  feet  per  second  (cfs)  to  be  used  to  irrigate 
21,015  acres.   On  the  average  this  request  is  for  a  diversion  of  2.26 
acre- feet  per  acre  with  a  maximum  flow  rate  of  1  cfs  per  76.64  acres. 
Water  is  requested  from  the  Yellowstone  River,  Clark  Fork  River,  Rock 
Creek,  Red  Lodge  Creek,  and  other  tributaries  of  the  Yellowstone  River 
for  the  year  2007  (Application  No.  9944-r42D)  . 

Findings  Related  to  the  Purpose  of  this  Reservation  (89-890(3) (a) ) . 

2.  The  purpose  of  the  reservation  is  to  insure  water  availability 
and  adequate  streamflow  for  the  future  agricultural  needs  of  the  Carbon 
Conservation  District  (The  Carbon'^Conservation  District  Application  at 
page  4) . 

3.  It  is  established  to  the  satisfaction  of  the  Board  that  a 
purpose  for  the  reservation  has  been  shown  (Finding  2) . 

4.  A  reservation  of  water  is  needed  because  it  will  secure  a 
priority  date  for  future  developments  that  is  earlier  than  the  priority 
dates  such  developments  would  have  if  permits  were  obtained  immediately 
before  construction  or  use  began  (Carbon  Conservation  District,  Applica- 
tion No.  9944-r43D) . 

5.  The  reservation  is  needed  because  there  is  a  proliferating 
world-wide  demand  for  food,  which  is  dependent  on  sufficient  water 
availability  (The  Carbon  Conservation  District  Application  at  page  4) . 

6.  k   reservation  is  needed  because  there  is  competition  for  water 
in  the  Yellowstone  River  Basin  which  may  affect  the  availability  of  the 
Applicant  to  obtain  a  water  right  by  permit  in  the  future.   This,  in 
turn,  will  also  help  promote  the  necessary  planning  (The  Carbon  Conser- 
v/jtion  District  Application  at  page  5)  . 
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7.  It  is  established  to  the  satisfaction  of  the  Board  that  the  need  for  a 
reservation  of  water  has  been  shown  (Findings  4  and  5)  . 

Findings  Related  to  the  Anount  of  Water  Necessary  for  the  Purpose  of  the  Reservation 

(89-890(3) (c)). 

8.  The  ancunt  of  water  necessary  for  this  reservation  is  the  ancijnt  required 
to  irrigate  the  number  of  acres  described  in  this  application  that  can  reasonably  be 
expected  to  be  completed  by  the  Carbon  Conservation  District  by  the  year  2007  (EIS). 

9.  The  payment  capacity  consists  of  total  farm  revenue  minus  all  costs 
except  irrigation  water  costs  and  is  the  maximum  amount  a  water  user  could  pay  for 
water  while  maintaining  a  profitable  operation  (Carbon  Conservation  District, 
Application  No.  994A-r43D,  p.  22). 

10.  The  cropping  pattern  by  percent  is  29!o  for  grain  and  407o  for  hay,  8?o  for 
silage  and  2371,  for  cash  crop  in  lower  reaches  with  a  maximum  payment  capacity  of 
$185.00  per  acre,  and  207o  for  grain  and  8074  for  hay  in  both  the  intermediate  and 
higher  reaches  in  the  county  for  a  maxirrum  payment  capacity  of  $125.00  per  acre.  (Th 
Carbon  Conservation  District  Application  at  page  24) . 

11.  A  757o  on- farm  irrigation  efficiency  was  assumed  for  sprinkler  irrigation 
and  557o  for  flood  irrigation.   (Tlie  Carbon  Conservation  District  Application  at  page 

ID-  ^ 

12.  Conveyance  losses  were  estimated  by  formula  and  included  in  the  diversion- 
ary requirement  needs.   (The  Carbon  Conservation  District  Application  at  page  11). 

13.  Peak  diversion  requirements  were  calculated  using  reconmended  peak  con- 
sumotion  use  rates  for  alfalfa  divided  by  the  on-farm  efficiency.   (The  Carbon 
Conservation  District  Application  at  page  11) . 

14.  Tlie  calcu].ated  values  for  alfalfa  equals  7.5  to  3.9  gpm  per  acre-foot  for 
flood  irrigation  and  6  to  7  gpm  for  side-roll  sprinklers.  In  the  case  of  center 
pivots,  the  peak  rate  'vas  reduced  to  6  gpm  per  acre  to  ncre  closely  match  the 
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infiltration  rate  of  heavy  soils  to  the  application  rate  of  system.   (The  Carbon 
Conservation  District  Application  at  page  11) . 

15.  The  systen  will  not  meet  peak  plant  consumptive  uses,  but  using  the  soil 
profile  as  a  moisture  reservoir,  the  system  is  sized  somevdnat  belcw  that  required  to 
meet  peak  consumptive  uses.   (The  Carbon  Conservation  District  Application  at  page 

11). 

16.  Although  the  Carbon  Conservation  District  has  requested  47,557  acre-feet 
per  year  to  irrigate  21 , 015  acres,  no  additional  irrigation  can  be  developed  from 
Rock  Creek  and  Red  Lodge  Creek  unless  reservoirs  are  built  to  provide  storage  on 
these  streams  (Carbon  Conservation  District,  Application  No.  99AA-r43D) . 

17.  Carbon  Conservation  District  has  no  established  plan  for  providing  the 
storage  necessary  to  irrigate  the  acres  that  vould  use  water  from  the  Rock  Creek 
and  Red  Lodge  Creek  drainages  (Carbon  Conservation  District,  Application  No.  994A- 
r43D,  p.  245). 

13.  Sufficient  water  is  available  from  the  Yellowstone  River  and  Clarks  Fork 
River  to  irrigate  all  acres  described  in  the  Apnlication  that  do  not  propose  to  take 
water  from  the  Rock  Creek  and  Red  Lodge  Creek  drainages  ((^bon  Conservation  District, 
Application  No.  9944-r43D,  pp.  15  through  17). 

19.  Of  the  21,015  acres  for  which  a  reservation  has  been  requested  by  the 
Carbon  Conservation  Dir.trict,  only  16,330  can  be  considered  to  have  plans  sufficient 
to  merit  a  reservation  becaiise  4,635  acres  can  be  developed  only  if  storage  is 
provided  and  the  Aoplication  contains  no  plans  for  storage  for  these  acres. 

20.  Of  the  16,330  acres  that  can  be  considered  to  have  plans  only  10,034  acres 
are  considered  by  the  Board  to  have  sufficient  plans  to  warrant  a  reservation. 

21.  A  reasonable  projection  on  the  expansion  of  irrigation  in  Carbon  County 
by  the  Carbon  Conservation  District  by  the  year  2007  would  be  10,034  acres.  Using 
irrigation  factors  of  2.26  acre-feet  of  water  per  acre,  and  76.64  acres  per  cfs,  a 
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reservation  of  water  s;ifficient  to  irrigate  10,034  acres  would  be  22, bib   acre- feet 
per  year. 

22.  It  is  established  to  the  satisfaction  of  the  Board  that  22,676  af/y  is  tht 
anount  of  water  necessary  for  the  purpose  of  the  reservation  to  the  year  2007. 

23.  The  reser"/acion  i-nll   contribute  economically  to  the  public  interest  (The 
Carbon  Conservation  District  Application  at  page  7) . 

24.  The  develooment  of  future  irrigation  projects  in  Carbon  Count>-  and  benefi( 
use  of  water  will  create  jobs  and  increase  the  tax  revenues  (The  Carbon  Conservatior 
District  Application  at  page  7) . 

25.  From  1960  to  1970,  the  rural  population  in  Carbon  County  declined  14.9 
percent.  A. major  reason  was  a  lack  of  job  opoortunities  (Draft  EIS,  Vol.  I,  p.  101] 

26.  Tlie  development  of  new  pumping  facilities,  ditches,  canals,  sprinkler 
systens,  and  other  diversions  will  contribute  to  the  economic  stability  of  the 
County.  (The  Carbon  Conservation  District  Application  at  page  8). 

27.  New  irrigation  \\wuld  increase  incane  in  Carbon  County,  both  for  the  farmer 
who  would  ir.stall  the  systems  and  for  the  local  businesses  that  would  enjoy  increase 
sales  re.sulting  from  the  increase  in  agricultural  income.  New  irrigation  would 
increase  the  number  of  both  on-farm  and  off-farm  jobs.   (Draft  EIS,  Vol.  I,  p.  156) 

28.  Tlie  Carbon  Conservation  District  has  an  established  plan  for  completion  o: 
the  proposed  facilities  VN^ich  \<n.Yl   put  reserved  water  to  use  by  the  year  2007  (Carb 

Conservation  District,  Application  t'to.  99<^(4-r43D) . 

29.  By  reserving  water  for  future  oeneficial  use,  individual  ranchers  and 
farmers  have  a  more  favorable  timetable  in  which  to  accumulate  the  capital  needed  D 
finance,  to  ta'ce  maximum  advantage  of  favorable  changes  in  the  agricultural  market, 
or  to  utilize  the  most  conteranorary  teclinology  available  in  water  delivery  systems. 
(Carbon  Conservation  District  Application  at  page  5) . 

30.  Tlie  plan  of  the  Carbon  Conservation  District  is  not  speculative  and  is 
documented  to  the  Vaghest  degree  of  detail  possible.   (Carbon  Conservation  District 
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31.  The  reservation  shall  be  put  to  use  within  reason-ible  diligence  and  the 
plan  includes  a  bona  fide  intent  and  ability  to  use  the  water  reserved  as  projected. 

32.  Detailed  planning  of  district  projects  will  be  accomplished  throvigh  funds 
made  available  by  the  f'bntana  Legislature  or  Carbon  County  mill  levy.  The  Department 
of  Natural  Resources  and  Conservation's  Technical  Assistance  Program  will  also  be 
used  (The  Carbon  Conservation  District  Application  at  page  3) . 

33.  The  Board  is  satisfied  there  will  be  progress  toward  conpletion  of  con- 
struction of  the  facilities  with  reasonable  diligence  according  to  an  established 
plan  which  includes  the  economic  feasibility  of  each  project,  a  soils  and  land 
classification  analysis  showing  the  suitability  of  lands  to  sustain  irrigation,  and 
possible  sources  of  funding.  .    .■ 

34.  A  reservation  sufficient  to  irrigate  10,034  acres  is  in  the  public  interest 
because  it  is  reasonable  to  expect  that  the  Carbon  Conservation  District  will  irrigate 
an  additional  10,034  acres  by  the  year  2007. 

35.  It  is  established  to  the  satisfaction  of  the  Board  that  the  reservation 

of  22,676  acre-feet  per  year  to  be  used  for  iixigation  is  in  the  public  interest  and 
that  there  will  be  progress  toward  completion  of  the  facility  and  accomplishment  of 
tlie  purpose  witli  reasonable  diligence  in  accordance  \^7ith  an  established  plan. 

CONCLUSIONS  OF  LAW 

1.  Chapter  8,  Title  39.  R.C.M.  1947,  and  in  particular,  Section  89-890, 
R.C.M.  1947,  authorizes  the  adoption  by  the  Montana  Board  of  Natural  Resources  and 
Conservation  of  orders  reser^/ing  water  to  qualified  applicants  for  reservations  of 
water . 

2.  If  ordered  adopted,  a  reservation  nust  be  ordered  adopted  in  accordance 
with  Chapter  8,  Title  39,  R.C.M.  1947,  and  any  rules  adopted  thereunder. 

3.  The  Applicant,  the  Carbon  Conservation  District,  is  a  political  subdivision 
of  the  State  of  Montana  and  as  such  is  entitled  to  apply  to  reserve  waters  within 
the  State  of  Nfontana  in  accordance  with  Section  89-390,  R.C.M.  1947,  and  any  rules 
adopted  thereunder. 
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/+,  All  pertinent  statutes  and  rules  of  the  State  of  Montana  have  been  adherec 
to  in  the  review  of  this  reservation  /\pplication,  botn  by  the  Itaitana  Department  of 
Natural  Resources  and  Conservation  and  by  the  liDntana  Board  of  Natural  Resources  anc 
Conservation. 

5.  Based  upon  the  above  Findings  of  Fact,  and  specifically  based  upon  any 
condition,  limitation,  or  modification  of  the  full  Application  appearing  in  said 
Findings,  all  pertinent  criteria  delineated  at  Section  89-890,  R.C.M.  1947,  and  any 
rules  adopted  thereunder  providing  for  the  adoption  of  an  order  reserving  water  haw 
been  met. 

6.  Nothing  found  herein  has  bearing  upon  the  status  of  water  rights  claimed 
by  the  Applicant  other  than  those  herein  newly  applied  for,  nor  does  anything  found 
herein  have  bearing  on  the  status  of  claimed  water  rights  of  any  other  party  except 
in  relation  to  those  rights  herein  newly.-applied  for,  to  the  extent  necessary  to 
reach  a  conclusion  herein. 
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BEFORE  THE  BOARD  OF 
NATURAL  RESOURCES  AND  CONSERVATION 
OF  THE  STATE  OF  MONTANA 


IN  THE  MATTER  OF  APPLICATION  FOR 
RESERVATION  OF  WATER  NO.  9949-r42M  BY 
THE  YELLOWSTONE  CONSERVATION  DISTRICT 


FINDINGS  OF  FACT  AND  CON- 
CLUSIONS OF  LAW  OF  APPLI- 
CATION NO.  9949  r42M 


The  above-entitled  matter  came  on  regularly  for  hearing  starting 
on  or  about  September  6,  1977,  in  Billings,  Montana,  before  the  Montana 
Board  of  Natural  Resources  and  Conservation  and  its  duly  appointed 
Hearing  Examiner,  James  Driscoll,_  The  Applicant  appeared  by  and  through 
its  counsel  of  record,  Gary  Spaeth.   The  Montana  Department  of  Natural 
Resources  and  Conservation  appeared  by  and  through  its  counsel  of  re- 
cord, Richard  Gordon.   The  Montana  Department  of  Fish  and  Game  appeared 
by  and  through  its  counsel  of  record,  F.  Woods ide  Wright  and  Clayton 
Herron.   The  Montana  Department  of  Health  and  Environmental  Sciences 
appeared  by  and  through  its  counsel  of  record,  Mona  Jamison.   Witnesses 
were  duly  sworn,  and  oral  and  documentary  evidnece  was  introduced. 

The  Board,  having  read  and  fully  considered  the  complete  record, 
makes  the  following  Findings  of  Fact  and  Conclusions  of  Law  relating 
to  the  Yellowstone  Conservation  District,  Application  No.  9949-r42M: 
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FINDINGS  OF  FACT 

1.  The  Yellowstone  Conservation  District  has  applied  for  a  reservation  of 
57,963  acre- feet  of  water  per  year  (af/y)  with  a  maximum  diversionary  flew  rate 
of  378.2  cubic  feet  per  second  (cfs)  to  be  used  to  irrigate  24,835  acres.  On 
the  average  this  request  is  for  a  diversion  of  2.33  acre- feet  per  acre  vri.th  a 
maximum  flow  rate  of  1  cfs  per  65.67  acres.  Water  is  requested  from  the  Yellowstone 
River  for  ehe  year  2007  .  (Application  No.  9949-r42M)  . 

Findings  Related  to  the  Purpose  of  this  Reservation  (89-890(3) (a)) . 

2.  The  purpose  of  the  reservation  is  to  insure  water  availability  and 
adequate  streamflow  for  the  future  agricultural  needs  of  the  Yellowstone  Conservatia 
District.  (The  Yellowstone  Conservation  District  Application  at  page   4). 

3.  It  is  established  to  the  satisfaction  of  the  Board  that  a  purpose  of 
the  reservation  has  been  shown  (Finding  2) . 

4.  A  reservation  of  water  is  needed  because  it  will  secure  a  priority 

date  for  future  developments  that  is  earlier  than  the  priority  dates  such  developmen 
would  have  if  permits  were  obtained  inmediately  before  construction  or  use  began 
(Yellowstone  Conservation  District,  Application  No.  9949-r42M,  p.  6). 

5.  The  reservation  is  needed  because  there  is  a  proliferating  world-wide 
demand  for  food,  which  is  dependent  on  sufficient  water  availability.   (The  Yellow- 
stone Conservation  District  Application  at  page  6) . 

6.  A  reservation  is  needed  because  there  is  ccn^etition  for  water  in  the 
Yellowstone  River  Basin  vMch  may  affect  the  availability  of  the  Applicant  to 
obtain  a  water  right  by  permit  in  the  future.  This,  in  turn,  will  also  help 
prcmote  the  necessary  planning.  (The  Yellowstone  Conservation  District  Application 
at  page  5) . 
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7.  It  is  established  to  the  satisfaction  of  the  Board  that  the  need  for  a 
reservation  of  water  has  been  shown  (Findings  4  and  5) . 

Findin.^s  Related  to  the  Amount  of  Water  Necessary  for  the  Purpose  of  the  Reservation 
(89-890(3) (c)). 

8.  The  amount  of  water  necessary  for  this  reservation  is  the  amount 
required  to  irrigate  the  number  of  acres  described  in  this  application  that  can 
reasonably  be  expected  to  be  completed  by  the  Yellowstone  Conservation  District 
by  the  year  2007  (EIS)  . 

9.  The  payment  capacity  consists  of  total  farm  revenue  minus  all  costs 
except  irrigation  water  costs  and  is  the  maximum  amount  a  water  user  could  pay 
for  water  while  maintaining  a  profitable  operation  (Yellowstone  Conservation 
District,  Application  No.  9949-r42M,  p.  23). 

10.  The  cropping  pattern  by  percent  is  297,  for  grain  and  40%  for  hay,  877o 
for  silage  and  237o  in  cash  crops  with  a  maxiiaim  payment  capacity  of  $240.00  per 
acre.  (The  Yellowstone  Conservation  District  Application  at  page  12). 

11.  A  757,  on- farm  irrigation  efficiency  was  assvined  for  sprinkler  irrigation 
and  557o  fo»-  flood  irrigation.  (The  Yellowstcme  Conservation  District  Application 
at  page  12) . 

12.  Conveyance  losses  were  estimated  by  formula  and  included  in  the 
diversionary  requirement  needs,   (The  YellCT^«tone  Conservation  District  Application 
at  page  12) . 

13.  Peak  diversion  requirements  were  calculated  using  reccrauended  peak 
consLETiption  use  rates  for  alfalfa  divided  by  the  on- farm  efficiency.   (The 
Yellcwstone  Conservation  District  Application  at  page  12) . 

14.  The  calculated  values  for  alfalfa  equals  11  gpm  per  acre-foot  for 
flood  irrigation  and  7  gpm  for  side-roll  sprinklers.  In  the  case  of  center 
pivots,  the  peak  rate  was  reduced  to  6  gpm  per  acre  to  more  closely  match  the 
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infiltracion  rate  of  hea\r'  soils  to  the  application  rate  of  system.   (The  Yellowston 
Conserv/ation  District  Application  at  page  12) . 

15.  The  system  will  not  meet  peak  plant  consunptive  uses,  but  using  the 
soil  profile  as  a  moisture  reservoir,  the  system  is  sized  someiv^t  below  that 
required  t:o  meet  pealc  consumptive  uses,   (llie  Yellowstone  Conservation  District 
Application  at  page  12) . 

16.  The  diversion  requirement  ranges  from  .53  cfs  per  40  acres  to  1.00  cfs 
per  40  acres  with  an  annual  requirement  ranging  frcm  2.23  acre-feet  per  acre  to  3.0i 
acre- feet  per  acre  for  an  average  of  2.33  acre- feet  per  acre  with  a  maximum  flew 
rate  of  65.67  acres  per  1  cfs.   (The  Yellov;stone  Conservation  District  Application 
at  page  13) . 

17.  All  systems  were  designed  to  operate  simultaneously,  even  on  large 
systems  in  lieu  of  a  rotation  system.  (The  Yellorfstone  Conservation  District 
Application  at  page  12) . 

18.  Using  irripatiai  factors  of  2.33  acre- feet  per  year  of  water  per  acre, 
and  65.67  acres  per  cfs,  a  reservation  of  water  sufficient  to  irrigate  24,835  acres 
would  be  57,963  acre- feet  v/ith  a  maximum  diversionary  flow  of  373.2  cfs. 

19.  It  is  established  to  the  satisfaction  of  the  Board  that  57,963  acre- 
feet  per  year  with  a  maximum  diversionary  flow  rate  of  37:!. 2  cfs  is  the  amount 
of  water  necessary  for  the  purpose  of  the  reservation  to  the  year  2007. 
Findings  Related  to  the  Public  Interest  (89-S90(3) (d)) . 

20.  The  reservation  will  contribute  economically  to  the  public  interest. 
(The  Yellowstone  Conservation  District  .\pplication  at  page  8). 

21.  The  develcpment  of  futvirc  irrigation  projects  in  Yellowstone  County 
and  beneficial  use  of  water  will  create  jobs  and  increase  the  tax  revenues. 
C'..e  Yellowstone  Conservation  District  Application  at  page  8) . 


-155- 


22.  The  developr.iGnc  of  new  pumping  facilities,  ditches,  canals,  sprinkler 
systetTTS,  and  other  diversions  vail  contribute  to  the  economic  stability  of  the 
County.  (The  Yella>/stone  Conservation  District  Application  at  uage  8)  . 

23.  New  irrigation  would  increase  income  in  Yellot>7stone  County,  both  for 
the  farmers  who  would  install  the  systans  and  for  the  local  businesses  that 
would  enjoy  increased  sales  resulting  from  the  increase  in  agricultural  income. 
Nev;  irrigation  would  increase  the  number  of  both  on- farm  and  off- farm  jous. 
(Draft  CIS,  Vol.  I,  p.  156). 

24.  The  Yellowstone  Conservation  District  has  an  established  plan  for 
completion  of  the  proposed  facilities  v^ich  will  put  reserved  water  to  use  by 
the  year  2v137  (Yelkwstone  Conservation  District,  Application  No.  9949-r42M) . 

25.  By  reserving  water  for  future  beneficial  use,  individual  ranchers  and 
farmers  have  a  more  favorable  timetable  in  which  to  accumulate  the  capital 

needed  to  finance,  to  take  maximun  advantage  of  favorable  changes  in  the  agricultural 
market,  or  to  utilize  the  most  contenporan/  technology  available  in  water  delivery 
systems.  (Yellowstone  Conservation  District  Application  at  page  5). 

20.  The  plan  of  the  Yellowstone  Consen/ation  District  is  not  speculative 
and  is  documented  to  the  hip,hcst  degree  of  detail  possible.   (Yellowstone  Conservation 
District). 

27 .  The  reservation  .«;hall  be  put  to  use  within  reasonable  diligence  and 
the  plan  includes  a  bona  fide  intent  ,and  ability  to  use  the  water  reserved  as 
projected.  , 

28.  Detailed  plannin-.',  of  district  projects  will  be  accomplished  through 
funds  made  available  by  the  Montana  Legislature  or  Yellowstone  County  mill  levy. 
The  Department  of  Natural  Resources  and  Conservation's  Technical  Assistance 
Program  vn.]  1  also  be  used.   (Tlie  Yellowstone  Conservation  District  Application 
at  page  3) . 
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29.  The  Board  is  satisfied  t±iere  will  be  process  toward  cxirapletion  of 
construction  of  the  facilities  with  reasonable  <iiligence  according  to  an  establishec 
plan  whicii  includes  the  economic  feasibility  of  each  project,  a  soils  and  land 
classification  analysis  showing  the  suitability  of  lands  to  sustain  irrigation, 
and  possible  sources  of  funding. 

30.  A  reservation  sufficient  to  irrigate  24,835  acres  is  in  the  pi±»lic 
interest  because  it  is  reasonable  to  axpect  that  the  Yellowstone  Conservation 
District  will  irrigate  an  additional  24,335  acres  by  the  year  2007. 

31   It  is  established  to  the  satisfaction  of  the  Board  that  the  reservation 
of  57,963  af/y  with  a  rnaximum  diversionary  flow  rate  of  378.2  cfs  to  be  used 
for  irrigation  is  in  the  public  interest  and  that  there  will  be  progress  toward 
coipletion  of  the  facility  and  acconplisbment  of  clie  purpose  with  reasonable 
diligence  in  accordance  ;vith  an  established  plan. 

CaO.USI0NS  OF  LAW 

1.  Chapter  8,  Title  89,  R.C.M.  1947,  and  in  particular.  Section  89-890, 
R.C.M.  1947,  authorize  the  adoption  by  the  Montana  Board  of  Natural  Resources 

and  Conservation  of  orders  reserving  water  to  qualified  applicants  for  reservation 
of  water. 

2.  If  ordered  adopted,  a  reservation  must  be  ordered  adopted  in  accordance 
with  Chapter  8,  Title  89,  R.C.M.  1947,  and  any  rules  adopted  thereunder. 

3   The  Applicant,  Yellot;stone  Conservation  District,  is  a  political 
subdivision  of  the  State  of  Montana  and  as  such  is  entitled  to  apply  to  reserve 
water  within  the  State  of  Montana  in  accordance  with  89-890,  R.C.M.  1947,  and 
any  rules  adopted  thereunaer. 

4.  All  pertinent  statutes  and  rules  of  the  State  of  Montana  have  been  ad- 
hered to  in  review  of  this  reservation  application,  both  by  the  Montana  Department 
of  Natural  Resources  and  Conservation  and  by  the  Montana  Board  of  Natural  Resources 
and  Conser'/ation. 
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5.  liaiicd  upcjn  Lhe  above  Findinf'.s  of  Fact,  and  specifically  based  upon  any 
condition  limitation,  or  nodification  of  the  full  application  appearing  in  said 
Findings,  all  pertinent  criteria  delineated  in  Section  89-890,  R.C.M.  1947,  and 
any  rules  adopted  thereunder  providing  for  the  adoption  of  an  order  reserving 
water  have  been  met. 

6.  ^lo tiling  found  herein  has  bearing  upon  the  status  of  vTater  rights 
clained  by  the  Applicant  other  than  those  herein  newly  applied  for,  nor  Joes 
anything  found  herein  ioave  bearing  on  the  status  of  claimed  water  rights  of  any 
other  party  except  in  relation  to  those  rights  herein  newly  applied  for,  to  the 
extent  neccssarv  to  reach  a  conclusion  herein. 
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BEFORE  THE  BOARD  OF 
NATURAL  RESOURCES  A-ND  CONSERVATION 
OF  THE  STATE  OF  MONTANA 


IN  THE  MATTER  OF  APPLICATION  FOR 
RESERVATION  OF  WATER  NO.  9952-r43P 
BY  THE  BIG  HORN  CONSERVATION  DISTRICT 


FINDINGS  OF  FACT  AND  CON- 
CLUSIONS OF  LAW  Ox^  APPLI- 
CATION NO.  9952-r43P 


The  above-entitled  matter  came  on  regularly  for  hearing  starting 
on  or  about  September  6,  1977,  in  Billings,  Montana,  before  the 
Montana  Board  of  Natural  Resources  and  Conservation  and  its  duly  ap- 
pointed Hearing  Examiner,  James  Driscoll,   The  Applicant  appeared  by 
and  through  its  counsel  of  record,  Gary  Spaeth.   The  Montana  Departme 
of  Natural  Resources  and  Conservation  appeared  by  and  through  its  cou 
of  record,  Richard  Gordon.   The  Montana  Department  of  Fish  and  Game 
appeared  by  and  through  its  counsel  of  record,  F.  Woodside  Wright 
and  Clayton  Herron.   The  Montana  Department  of  Health  and  Environment 
Sciences  appeared  by  and  through  its  counsel  of  record,  Mona  Jamison. 
Witnesses  were  duly  sworn,  and  oral  and  documentary  evidence  was  in- 
troduced. 

The  Board,  having  read  and  fully  considered  the  complete  record, 
makes  the  following  Findings  of  Fact  and  Conclusions  of  Law  relating 
to  the  Big  Horn  Conservation  District  Application  No.  9952-r43P: 
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FINDINGS  OF  FACT 

1.  The  Big  Horn  Conservation  District  has  applied  for  a  reservation  of 
21,200  acre- feet  of  water  per  year  (af/y)  with  a  maximum  diversionary  f].ow  rate 
of  151  cubic  feet  per  second  (cfs)  to  be  used  to  irrigate  9,645  acres.  On  the 
average  this  request  is  for  a  diversion  of  2.20  acre- feet  per  acre  with  a  nHximum 
flow  rate  of  1  cfs  per  63.87  acres.  Water  is  requested  from  the  Big  Horn  River 
and  the  Tongue  River  for  the  year  .'-007.     '      .(Application  No.  99'^2-r43P). 
Findings  Related  to  die  Purpose  of  this  Reservation  (89-890(3) (a)) . 

2.  The  purpose  of  the  reservation  is  to  insure  xi^ater  availability  and 
adequate  streamflow  for  the  future  agricultural  needs  of  the  Big  Horn  Conservation 
District.  (The  Big  Horn  Conservation  District  Application  at  page  4). 

3.  It  is  established  to  the  satisfaction  of  the  Board  that  a  purpose  of 
the  reservation  has  been  shown  (Finding  2) . 

4.  A  reservation  of  water  is  needed  because  it  will  secure  a  priority 

date  for  future  developments  that  is  earlier  than  the  priority  dates  such  developments 
would  have  if  permits  were  obtained  iinnediately  before  constmaction  or  use  began 
(Bip^  Horn  Conservation  District,  Application  No.  9952-r43P,  p.  5). 

5.  The  reservation  is  needed  because  there  is  a  proliferating  world-wide 
demand  for  food,  which  is  dependent  on  sufficient  water  availability.  (The  Big 
Horn  Conservation  District  Application  at  page  4). 

6.  A  reservation  is  needed  because  there  is  competition  for  water  in  the 
Yellowstone  River  Basin  ivhich  may  affect  the  availability  of  the  Applicant  to 
obtain  a  water  right  by  permit  in  the  future.  This,  in  turn,  will  also  help 
promote  the  necessary  planning.   (The  Big  Horn  Conservation  District  Application 
at  page  5) . 
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7.  It  is  established  to  the  ;-.atis faction  of  the  Board  that  the  need  for  a 
reserv'ation  of  water  lias  been  shown  (Findinp.s  4  and  5) . 

Findings  Related  to  the  Amount  of  Water  Necessary  for  the  Purpose  of  the  Reservation 
(89-390(3) (c)). 

8.  The  amount  of  water  necessary  for  this  reservation  is  the  amount 
required  to  irrii'ate  the  number  of  acres  described  in  this  application  that  can 
reasonably  be  expected  to  be  comoleted  by  the   Bie;  Horn  Conservation  District  by 
the  year  2007  (EIS). 

9.  The  payment  capacity  consists  of  total  farm  revenue  minus  all  costs 
except  irrigation  water  costs  and  is  the  iririximum  amount  a  water  user  could  pay 

for  water  while  maintaining  a  profitable  operation  (Big  Horn  Conservation  District, 
Application  No.  9952-rA3P,  p.  21). 

10.  The  cropping;  pattern  by  percent- is  257;,  for  grain  and  567o  for  hay,  37^o 
for  silage  and  157.  for  cash  crops  in  the  Big  Horn  Ri.ver  Basin  with  a  maximum 
payment  capacity  of  $200.00  per  acre.  (The  Big  Horn  Conservation  District 
Application  at  page  23) . 

11.  A  75%  on- farm  irrigation  efficiency  was  assumed  for  sprinkler  irrigation 
and  55"o  for  flood  irrigation.   (Tlie  Big  Horn  Conservation  District  Application 

at  page  10) . 

12.  Conveyance  losses  were  estimated  by  fomula  and  included  in  the  diversion- 
ary requirement  needs.   (The  Big  Horn  Conservation  District  Application  at  page  10). 

13.  Peak  diversion  requirements  were  calculated  using  recotrmended  peak 
consumption  a^^e  rates  for  alfalfa  divided  by  the  on-farm  efficiency.   (The 
Big  Horn  Conservation  District  Application  at  page  10) . 

14.  Tlie  calculated  values  for  alfalfa  e(|uals  11  gpm  per  acre-foot  for 
flood  irrigation  and  7  gpm  for  side-roll  sprinklers.  In  the  case  of  center 
pivots,  the  peak  rate  was  reduced  to  6  gpm  per  acre  to  more  closely  match  the 
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infiltration  rate  of  heavy  soils  to  the  application  rate  of  system.   (The  61°  Horn 
Conservation  District  Application  at  page  10) . 

15.  The  system  will  not  meet  peak  plant  consumptive  uses,  but  using  the 
soil  profile  as  a  moisture  reservoir,  the  system  is  sized  sotiiewhat  below  that 
required  to  meet  peak  consumptive  uses.   (The  Big  Horn  Conservation  District 
Application  at  page  10) . 

16.  The  diversion  requirement  ranges  from  .54  cfs  per  40  acres  to  i  00  cfs 
per  40  acres  with  an  annual  requirement  ranging  from  2.09  acre- feet  per  acre  to 
2.85  acre-feet  per  acre  for  an  average  of  2.20  acre- feet  per  acre  with  a  maxiiam 
flow  rate  of  63.87  acres  per  1  cfs.   (The  Big  Horn  Conservation  District  Application 
at  page  11). 

17.  All  systems  were  designed  to  operate  simultaneously,  even  on  large 
systems  in  lieu  of  a  rotation  system.   (The  Big  Horn  Conservation  District 
Application  at  page  10) . 

18.  Using  irrigation  factors  of  2.20  acre- feet  per  year  of  water  per  acre, 
and  63.37  acres  per  cfs,  a  reservation  of  water  sufficient  to  irrigate  9,175  acres 
would  be  20,185  acre- feet  with  a  maximum  diversionary  flow  of  143.8  cfs. 

19.  It  is  established  to  the  satisfaction  of  the  Board  that  20,185  acre- 
feet  per  year  with  a  maximum  diversionary  flow  rate  of  IAS.'!  cfs  is  the  amount 
of  water  necessary  for  the  purpose  of  the  reservation  to  the  year  2007. 

19  (n)  A  reservation  of  water  bias  been  jjranted  to  the  Department  of  Natural 
Resources  with  the  condition  that  the  Departnvijnt  provide  the  Big  Horn  Conservation 
District's  reservation  request  fron  the  Tongue  River  to  the  Big  Horn  Conservation 
District  for  1,034  acre  feet  per  year. 

19(b)  Because  of  the  Dep.irtment  of  Natural  Resources'  Reservation  in  the 
Tongue  River  and  its  conditions,  there  is  no  need  for  a  reservation  of  any  amount 
of  water  in  the  Ton~.ie  River  for  the  Big  Horn  Conservation  District. 
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Finaincs  Related  to  the  Public  Interest  (39-890(3) (d)) . 

*"  .1     ■  -  I.I.I  -,-  .  ■- 

20.  The  reservation  will  contribute  economically  to  the  public  interest. 
(The  Big  Horn  Conservation  District  Application  at  page  7) . 

21.  The  development  of  future  irrigation  projects  in  Big  Horn  County  and 
beneficial  use  of  i<iater  will  create  jobs  and  increase  the  tax  revenues.  (The  Big 
Horn  Conservation  District,  Testimony  of  Yugo  Nayematsu,  Tr.  Vol.  29). 

22.  The  development  of  new  pumping  facilities,  ditches,  canals,  sprinkler 
systans,  and  other  diversions  will  contribute  to  the  econcnic  stability  of  the 
County. 

23.  New  irrigation  would  increase  income  in  Big  Horn  County,  both  for  the 
farmers  who  would  install  the  systems  and  for  the  local  businesses  that  would 
enjoy  increased  sales  resulting  from  the-increase  in  agricultural  income.  New 
irrigation  would  increase  the  nuntoer  of  both  on- farm  and  off -farm  jobs.  (Draft 
EIS,  Vol.  I,  p.  156). 

24.  The  Big  Horn  Coaservation  District  lias  an  established  plan  for  coopletion 
of  the  proposed  facilities  which  will  put  reserved  water  to  use  by  the  year  20C7 
(Big  Horn  Conservation  District,  Application  9952-r43P). 

25.  By  reserving  water  for  future  beneficial  use,  individual  ranchers  and 
farmers  have  a  more  favorable  timetable  in  which  to  accumulate  the  capital  needed 
to  finance,  to  take  ma:<imura  advantage  of  favorable  changes  in  the  agricultural 
market,  or  to  utilize  the  most  contemporary  technology  available  in  water  delivery 
systems.   (Big  Horn  Conservation  District  Application  at  page  5). 

26.  Tlie  plan  of  the  Big  Horn  Conservation  District  is  not  speculative  and  is 
documented  to   the  highest  de.gree  of  detail  possible.   (Big  Horn  Conservation  Distri( 

27.  The  reservation  shall  be  put  to  use  within  reasonable  diligence  and  the 
plan  includes  a  bona  fide  intent  and  ability  to  use  the  V7ater  reserved  as  projected 
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28.  Detailed  planning  of  district  projects  will  be  accorplished  through  funds 
made  .ivuilable  by  the  Montana  Legislature  or  Big  Horn  County  mill  levy.  The 
Depardivent  of  Natural  Resources  and  Conservation's  Technical  Assistance  Program 
will  also  be  used.   (The  Big  Horn  Conservation  District  Application  at  page  3) . 

29.  The  Board  is  satisfied  there  will  be  progress  toward  ccnpletion  of 
construction  of  the  facilities  with  reasonable  diligence  according  to  an  established 
plan  which  includes  the  economic  feasibility  of  each  project,  a  soils  an:^  land 
classification  analysis  showing  the  suitability  of  lands  to  sustain  irrigation, 

and  possible  sources  of  funding. 

30.  A  reservation  sufficient  ot  irrigate  9,175  acres  with  water  from  the 
Big  Horn  River  is  in  the  public  interest  because  it  is  reasonable  to  expect  that 
the  Bif,  Horn  Conservation  District  will  irrigate  an  additional  9,175  acres  by 
the  vear  200  7.      .  , 

31.  It  is  established  to  the  satisfaction  of  the  Board  that  the  reservation 
of  20,135af/y  fnxi  the  Big  Horn  River  with  a  maximum  diversionary  flow  rate  of 
143.3  cfs  to  be  used  for  irrigation  is  in  the  public  interest  and  that  there  will 
be  progrosLi  toward  completion  of  the  faciliDy  and  accomplishment  of  the  purpose 
with  reasonable  diligence  in  accordance  with  an  established  plan. 

32.  It  is  further  established  by  the  Board  that  a  condition  of  the  Department 
of  Natural  Resources'  reservation  of  water  in  the  Tongue  River  is  to  supply  the 
Big  Horn  Conservation  District  with  1,?34  acre-feet  and  a  peak  flow  rate  of  7.36cfs 
to  irrigate  470  acres. 

CONCLUSIONS  OF  T.AU 
1.  Q-iapter  8,  Title  89.  R.C.M.  1947,  and  in  particular,  Section  89-890, 
R.C.M.  1947,  authorize  the  adoption  by  the  Montana  Board  of  Natural  Resources 
and  Conservation  of  orders  reserving  water  to  qualified  applicants  for  reservation 
of  water. 
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2.  If  ordered  adopted,  a  reservation  must  be  ordered  adopted  in  accordance 
with  Chapter  3,  Title  89,  R.C.M.  1947,  and  any  rules  adopted  thereunder. 

3.  The  Applicant,  Big  Horn  Conservation  District,  is  a  political  subdivision 
of  the  State  of  t-lontana  and  as  such  is  entitled  to  apply  to  reserve  water  within 
the  State  of  Montana  in  accordance  with  89-890,  R.C.M.  1947,  and  any  rules 
adopted  thereunder. 

4.  All  pertinent  statutes  and  -rules  of  the  State  of  Montana  have  been  ad- 
hered to  in  revia\?  of  this  reservation  application,  both  by  the  Montana  Department 
of  Natural  Resources  and  Conservation  and  by  the  Montana  Board  of  Natural  Resources 
and  Conservation. 

5.  Based  upon  the  above  Findings  of  Fact,  and  specifically  based  upon  any 
condition,  limitation,  or  rnodification  o£  the  full  application  appearing  in  said 
Findings,  all  pertinent  criteria  delineated  in  Section  89-890,  R.C.M.  1947,  and 
any  rules  adopted  thereunder  providing  for  the  adoption  of  an  order  reserving 
v;ater  have  been  met. 

6.  Nothing  found  herein  has  bearing  upon  the  status  of  water  rights 
claimed  by  the  Applicant  other  than  those  herein  newly  applied  for,  nor  does 
cmy thing  found  herein  have  bearing  on  tiie  status  of  claimed  water  rights  of  any 
other  party  except  in  relation  to  those  rights  herein  newly  applied  for,  to  the 
extent  necessary  to  reach  a  conclusion  herein. 
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BEFORE  THE  BOARD  OF 
NATURAL  RESOURCES  AND  CONSERVATION 
OF  THE  STATE  OF  KiONTANA 


IN  THE  MATTER  OF  APPLICATION  FOR 
RESERVATION  OF  WATER  NO.  10,003-r42KJ 
BY  THE  TREASURE  CONSERVATION  DISTRICT 


FINDINGS  OF  FACT  AND  CON- 
CLUSIONS OF  LAW  OF  APPLI- 
TION  NO.  10,003-r42KJ 


The  above-entitled  matter  came  on  regularly  for  hearing  starting 
on  or  about  September  6,  197  7,  in  Billings,  Montana,  before  the  Montana 
Board  of  Natural  Resources  and  Conservation  and  its  duly  appointed 
Hearing  Examiner,  James  Driscoll.   The  Applicant  appeared  by  and 
through  its  counsel  of  record,  Gary  Spaeth.   The  Montana  Department  of 
Natural  Resources  and  Conservation  appeared  by  and  through  its  counsel 
of  record,  Richard  Gordon.   The  Montana  Department  of  Fish  and  Game 
appeared  by  and  through  its  counsel  of  record,  F.  Woodside  Wright  and 
Clayton  Herron.   The  Montana  Department  of  Health  and  Environmental 
Sciences  appeared  by  and  through  its  counsel  of  record,  Mona  Jamison. 
Witnesses  were  duly  sworn,  and  oral  and  documentary  evidence  xcas  in- 
troduced. 

The  Board,  having  read  and  fully  considered  the  complete  record, 
makes  the  following  Findings  of  Fact  and  Conclusions  of  Law  relating 
to  the  Treasure  Conservation  District,  Application  No.  10, 003-r42KJ : 
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Fn€)IIlGS  OF  FACT 

1.  The  Treasure  Conservation  District  has  applied  for  a  reservation  of 
19,978  acre- feet  of  water  per  year  (af/y)  with  a  maximun  diversionary  flow  rate 
of  129  cubic  feet  per  second  (cf s)  to  be  ased  to  irrigate  7 , 645  acres .  On  the 
average  this  request  is  for  a  diversion  of  2.61  acre- feet  per  acre  with  a  naxirnum 
flow  rate  of  1  cfs  per  59.26  acres.  Water  is  requested  from  the  Yellavstone  River, 
Big  Horn  River,  Sarpy  Creek  and  Tullock  Creek  for  the  year  2000. 

(Application  No.  10, 003-r42KJ). 
Findings  Related  to  the  Purpose  of  this  Reservation  (89-890(3) (a)) . 

2.  The  purpose  of  the  reservation  is  to  insure  water  availability  and 
adequate  streanflow  for  the  future  agricultural  needs  of  the  Treasure  Conservation 
District.  (The  Treasure  Conservation  District  Application  at  page  4). 

3.  It  is  established  to  the  satisfaction  of  the  Board  that  a  purpose  of 
the  reservation  has  been  shown  (Finding  2) . 

4.  A  reservation  of  water  is  needed  because  it  will  secure  a  priority 

date  for  future  developments  that  is  earlier  than  the  priority  dates  such  developmen 
would  have  if  permits  were  obtained  inmediately  before  construction  or  use  began 
(Treasure  Conservation  District,  Application  No.  10 , 003-r42KJ , ,  p.  5). 

5.  The  reservation  is  needed  because  there  is  a  proliferating  world-wide 
demand  for  food,  which  is  dependent  on  sufficient  water  availability.  (The 
Treasure  Conservation  District  Application  at  page  4) . 

6.  A  reservation  is  needed  because  there  is  competition  for  water  in  the 
Yello-rstone  River  Basin  which  may  affect  the  availability  of  the  Applicant  to 
obtain  a  water  ri;',ht  by  permit  in  the  future.  This,  in  turn,  will  also  help 
promote  the  necessary  planning.  (The  Treasure  Conservation  District  Application 
at  page  5) . 
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7.  It  is  estabiishad  to  the  satisfaction  of  the  Board  that  the  need  for  a 
reservation  of  water  h,is  been  shown  (Findings  4  and  5)  . 

Findinr,3  Related  to  the  Anxpunt  of  Vlater  Necessary  for  the  Purpose  of  the  Reservaticn 
(S9-890(3)(c)). 

8.  The  amount  of  water  necessairv  for  this  reservation  is  the  amount 
required  to  irrigate  the  number  of  acres  described  in  this  application  that  can 
reasonably  be  expected  to  be  cornnleted  by  the  Treasure  Conservation  District  by 
the  year  2000  (EIS) . 

9.  The  paynent  capacity  consists  of  total  farm  revenue  minus  all  costs 
except  irrigation  water  costs  and  is  the  maximum  amount  a  water  user  could  pay  - 
for  v;ater  while  m,')intainin,'>,  a  profitable  operation  (Treasure  Conservation  District, 
Application  rio.  10,G03-r42KJ,  p.  19). 

10.  The  cropping  pattern  by  percent  is  247o  for  grain  and  59%  for  hay,  2T,'o 
for  storage  and  14%  for  casii  crops  with  a  niaxiraum  payment  capacity  of 

per  acre.   (The  Treasure  Conservation  District  Application  at  page  22). 

11.  A  907o  on- farm  irrigation  efficiency  \i;as  assumed  for  sprinkler  irrigation 
and  607o  for  flood  irrigation.  (The  Treasure  Conservation  District  Application 

at  page  11).  ■   :. 

12.  Conveyance  losses  were  estimated  by  formula  and  included  in  the  diversion- 
ary requirement  needs.   (The  Treasui."e  Conservation  District  Application  at  page  12). 

13.  Peak  diversion  requirements  were  calculated  using  reccnnvended  peak 
coasumption  use  rates  for  alfolfa  divided  by  the  on-farm  efficiency.   (The 
Treasure  Conservation  District  ^Xpplication  at  page  13) . 

14.  The  calculated  values  for  alfalf.i  equals  11  gpm  per  acre-foot  for 
flood  irrigation  and  7  gpi  Z:^^  siuc-r.^ll  sprinklers.  In  die  case  of  center 
piv(5ts.  the  peak  rate  was  reduced  to  5.6  to  6  gpm  per  acre  to  more  closely  match  the 
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InJ  ilLr.ii.Loii  ratrc  off  hc-'ivy  r.oi  is  to  the  apjiLLciLLon  rate  of  system.   (The  Treasure 
Conservation  District  Application  at  paqo  11") . 

15.  The  systen  will  not  meet  peak  plant  consumptive  uses,  but  using  the 
soil  profile  as  a  moisture  reservoir,  the  system  is  sized  socnev^hat  below  that 
required  to  meet  peak  consumotive  uses.   (Tlie  Treasure  Conservation  District 
Application  at  page  11) . 

16.  The  divers ion •reauirenent  ranges  from  .54  cfs  per  40  acres  to  1  00  cfs 
per  40  acres  with  an  annual  requirement  ranging  from  2.39  acre- feet  per  acre  to 
3.26  acre-feet  per  acre  for  an  average  of  2.61  acre- feet  per  acre  with  a  maximum 
flew  rate  of  59.26  acres  per  1  cfs.   (The  Treasure  Conservation  District  Application 
at  page  12) . 

17.  All  systems  were  designed  to  operate  simultaneously,  even  on  large 
systems  in  lieu  of  a  rotation  system.  (The  Treasure  Conservation  District 
Application  at  page  11) . 

13.  Using  irrigation  factors  of  2.61  acre- feet  per  year  of  water  per  acre, 
and  59.26  acres  per  cfs,  a  reservation  of  water  sufficient  to  irrigate  7,035  acres 
would  be  18.361  acre- feet  with  a  maximum  diversionary  flew  of  118.6  cfs. 

19.  It  is  established  to  the  satisfaction  of  the  Board  that  18,361  acre- 
feet  per  year  \d.th  a  maxinun  diversionary  flow  rate  of  113.6  '  "ifs  is  the  amount 
of  water  necessaiy  for  the  purpose  of  the  reservation  to  the  year  2000. 
Findings  Related  to  the  Public  Interest  (39-890(3) (d)) . 

20.  The  reservation  mil  contribute  economically  to  the  public  interest. 
(The  Treasure  Conservation  District  Application  at  page  8) . 

21.  The  development  of  future  irrigation  projects  in  Treasure  County  and 
beneficial  use  of  water  ^vill  create  jobs  and  increase  the  tax  revenues.   (The 
Treasure  Conservation  District  Application  at  page  3) . 

22.  Frnr.  1960  to  1970,  the  rural  ofjpulation  in  Treasure  County  declined 
20.5  percent.  A  ma] or  reason  was  a  lack  of  job  opportunities  (Draft  EIS,  Vol. 
1.  p.  101). 
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23.  The  develoixncnt  of  new  punping  facilities,  ditches,  canals,  sprinkler 
sys Cutis,  and  other  diversions  will  contribute  to  the  econcmic  stability  of  the 
County.  (Thi!  Treasure  Conservation  District  Application  at  page  8). 

24.  Mew  irrif^ation  x-jould  increase  income  in  Treasure  County,  both  for  the 
farmers  \-Jir\o  '-Tould  install  the  syst3r::s  and  for  the  local  businesses  that  would 
enjoy  increased  sales  resulting  from  the  increase  in  agricultural  income.  New 
irrigation  would  increase  the  niiriber  of  both  on- farm  and  off- farm  jobs.   (Draft 
EIS,  Vol.  I,  p.  156). 

25.  The  Treasure  Conservation  District  has  an  established  plan  for  corpletion 
of  the  proposed  facilities  which  will  put  reserved  water  to  use  by  the  year  2000 
(Tre.^ure  Conservation  District,  Application  No.  10,003-r42KJ) . 

26.  3y  reserving  water  for  future  beneficial  use,  individual  ranchers  and 
farmers  have  a  more  favorable  timetable  tt\  which  to  accunulate  the  capital 

needed  to  finance,  to  talce  maxinun  advantage  of  favorable  changes  in  the  agricultural 
market,  or  to  utilize  the  most  conteraporary  technology/  available  in  water  delivery 
systems.  (Treasure  Conservation  District  Application  at  page  5). 

27.  Tlie  plan  of  the  Treasure  Conservation  District  is  not  speculative  and 
is  documented  to  the  highest  degree  of  detail  possible.  (Treasure  Conservation 
District) . 

28.  The  reservation  shall  be  put  to  use  within  reasonable  diligence  and 
the  plan  includes  a  bona  fide  intent  and  ability  to  use  the  water  reserved  as 
projected. 

29.  Detailed  planning  of  district  projects  v/ill  be  accomplished  through 
funds  made  available  by  the  .Montana  Legislature  or  Treasure  County  mill  lev\'. 
The  Department  of  Natural  Resources  and  Coa-^ervation's  Technical  Assistance 
Program  will  also  be  used.   (The  Tre;isure  Conservation  District  Application  at 
page  3) . 
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30.  The  Board  is  satisfied  there  will  be  progress  tavard  cornpletion  of 
construction  of  the  fc^cilities  with  reasonable  diligence  according  to  an  established 
plan  which  includes  the  econonic  feasibility  of  each  project,  a  soils  and  land 
classification  analysis  showing  the  suitability  of  lands  to  sustain  irrigation, 

and  possible  sources  of  funding. 

31.  A  reservation  sufficient  to  irrip.ate  7,035  acres  is  in  the  puh''ic 
interest  because  it  is  reasonable  to  G:cec:t  that  the  Treasure  Conservation 
District  will  irrigate  an  additional  7,035  acres  by  the  year  2000. 

32.  It  is  established  to  the  satisfaction  of  the  Board  that  the  reservation 
of  18,361  af/y  with  a  maxumxn  diversionary  fla^-]  rate  of  118.6  cfs  to  be  used  for 
irrigation  is  in  the  public  interest  and  that  there  will  be  progress  toward  com- 
pletion of  the  facility  and  accoraplishineat  of  the  purpose  with  reasonable  diligence 
in  accordance  witli  an  established  plan. 

33.  Bocause  of  the  necessity  of  storage  and  because  of  the  lack  of  any 
plans  for  storage,  it  is  not  established  to  the  satisfaction  of  the  Board  that 
there  is  a  need  for  a  reservation  of  water  in  Sarpy  Creek  or  Tullock  Creek,  or 
that  a  reservation  on  these  creel'^  is  in  the  public  interest. 

CONaUSIONS  OF  lAW 

1.  Chapter  8,  Title  89,  R.C.M.  19A7,  and  in  particular,  Section  89-890, 
R.C.M.  1947,  authorize  the  adoption  by  the  Montana  Board  of  Natural  Resources 

and  Conservation  of  orders  reserving  water  to  qualified  applicants  for  reservation 
of  water. 

2.  If  ordered  adopted,  a  reserve tion  must  be  ordered  adopted  in  accordance 
with  Chapter  8.  Titlo  89.  R.C.M.  1947.  :tnd  any  rules  adopted  thereunder. 

3.  The  Applicant,  Treasure  Conservation  District,  is  a  political  subdivision 
of  the  State  of  HDnLai-ia  and  as  such  i^  entitled  to  aTDply  to  reserve  water  within 
the  State  of  Montand  ux  accorciance  with  89-890,  R.C.M.  1947,  and  any  rules 
i''.doptr.u  div.': condor. 
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li.     All  perLinoni:  i;taLur;es  and  rules  of  t±»e  SCate  of  ftontana  have  been  ad- 
hered Co  in  review  of  t±iis  reservation  anplication,  both  by  the  Montana  Department 
of  Natural  Resources  and  Conservation  and  by  the  Montana  Board  of  Natural  Resources 
and  Conser/ation. 

5.  Based  upon  the  above  Findint^s  of  Fact,  and  specifically  based  upon  any 
condition,  limitation,  or  modification  of  the  full  application  appearing  in  said 
Findings,  all  pertinent  criteria  delineated  in  Section  89-890,  R.C.M.  19^:',  and 
any  rules  adopted  thereunder  providing  for  the  adoption  of  an  order  reserving 
water  have  been  met. 

6.  nothing  found  herein  has  bearing  upon  the   status  of  water  rights 
claimed  by  the  Applicant  other  than  those  herein  newly  applied  for,  nor  does 
anything  found  herein  have  bearing  on  the_status  of  claimed  water  rights  of  any 
other  paxf/  except  in  relation  to  those  rights  herein  newly  applied  for,  to  the 
extent  necessary  to  reach  a  conclusion  herein. 
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BEFORE   THE   BOARD  OF 
NATURAL  RESOURCES  A!>ID  CONSERVATION 
OF  THE   STATE   OF  MONTAIIA 


IN  THE  MATTER  OF  APPLICATION  FOR 
RESERVATION  OF  WATER  NO.  10,005-r42KJ 
BY  THE  ROSEBUD  CONSERVATION  DISTRICT 


FINDINGS  OF  FACT  AND  CON- 
CLUSIONS OF  LAW  OF  APPLI- 
CATION NO.  10,005-r42KJ 


The  above-entitled  matter  came  on  regularly  for  hearing  starting 
on  or  about  September  6,  1977,  in  Billings,  Montana,  before  the 
Montana  Board  of  Natural  Resources  and  Conservation  and  its  duly  ap- 
pointed Hearing  Examiner,  James  Driscoll.   The  Applicant  appeared  by 
and  through  its  counsel  of  record,  Gary  Spaeth.   The  Montana  Depart- 
ment of  Natural  Resources  and  Conservation  appeared  by  and  through  it 
counsel  of  record,  Richard  Gordon.   The  Montana  Department  of  Fish 
and  Game  appeared  by  and  through  its  counsel  of  record,  F.  Woodside 
VIright  and  Clayton  Herron.   The  Montana  Department  of  Health  and 
Environmental  Sciences  appeared  by  and  through  its  counsel  of  record, 
Mona  Jamison.   Witnesses  were  duly  sworn,  and  oral  and  documentary 
evidence  was  introudced. 

The  Board,  having  read  and  fully  considered  the  complete  record, 
makes  the  following  Findings  of  Fact  and  Conclusions  of  Law  relating 
to  the  Rosebud  Conservation  District,  Application  No.  10, 005-r42KJ: 
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FL^IDUIGS  OF  FACT 

1.  The  Rosebud  Conservation  District  has  applied  for  a  reservation  of 
94,129  acre- feet  of  water  per  year  (af/v)  with  a  maximum  diversionary  flew  rate 
of  585  ojbic  feet  per  second  (cfs)  to  be  used  to  irrigate  37,360  acres.  On  the 
average  this  request  is  for  a  diversion  of  2.52  acre- feet  per  acre  with  a  maximum 
flow  rate  of  1  cfs  per  63.86  acres.  Water  is  requested  from  the  Yellowstone  River, 
Tongue  River,  Rosebud  Creek  and  Armells  Creek  for  the  year  200C. 

(Application  Mo.  10.005-r42KJ) . 
Findings  Related  to  the  Purpose  of  this  Reservation  (89-890(3) (a)) . 

2.  The  purpose  of  the  reservation  is  to  insure  water  availability  and 
adeqxjate  streamflow  for  the  future  agricultural  needs  of  the  Rosebud  Conservation 
District.  (The  RosebuG  Conservation  District  Application  at  page  4). 

3.  It  is  established  to  the  satisfaction  of  the  Board  that  a  purpose  of 
the  reservation  has  been  showr.  (Finding  2) . 

4.  A  reservation  of  water  is  needed  because  it  will  secure  a  priority 

date  for  future  developments  that  is  earlier  than  the  priority  dates  such  developnents 
would  have  if  permits  were  obtained  inmediately  before  construction  or  use  began 
(Rosebud  Conservation  District,  Application  tfo.  10 , 005-r42KJ ,  p.  5). 

5.  The  reservation  is  needed  because  there  is  a  proliferating  world-wide 
demand  for  food,  which  is  dependent  on  sufficient  water  availability.   (The  Rosebud 
Conservation  District  Application  at  page  4) . 

6.  A  reservation  is  needed  because  there  is  conpetition  for  water  in  the 
Yellowstone  River  Basin  which  may  affect  the  availability  of  the  Applicant  to 
obtain  a  water  right  by  permit  in  the  future.  This,  in  turn,  will  also  help 
promote  the  necessary  pLinning.   (The  Rosebud  Conservation  District  Application 
at  page  5) . 
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7 .  It  is  established  to  the  satisfaction  of  t'le  lioarci  that  the  need  for  a 
reser^/ation  of  water  has  been  shown  (Findings  4  and  5)  . 

Findings  Related  to  the  Aniount  of  Water  Necessary  for  the  Purpose  of  the  ReservatJ.on 
(89-890(3) (c)). 

8.  The  amount  of  water  necessary  for  this  reservation  is  the  amount 
required  to  irrigate  the  number  of  acres  described  in  this  application  that  can 
reasonably  be  expected  to  be  conpleted  by  the  Rosebud  Conservation  District  by 
the  year  2000  (EIS) . 

9.  The  payment  caDacit\'  consists  of  total  farm  revenue  minus  all  costs 
except  irrigation  water  costs  and  is  the  maximum  amount  a  water  user  could  pay 
for  water  while  maintaining  a  profitable  operation  (Rosebud  Conservation  District, 
Application  No.  10,005-r42KJ.  p.  22). 

10.  The   cropping  pattern  by  percent  is  19%  for  grain  and  65%  for  hay,  57,  for 
silage  and  11%  for  cash  crops  in  the  Yellowstone  Basin  for  a  maximum  capacity  of 
$170.00  per  acre,  and  24%  for  grain,  597o  for  hay,  3%  for  silage,  and  147o  for  cash 
crops  in  the  Tongue  River  Basin  with  a  maxLirum  payment  capacity  of  S186.00  per 
acre.  (The  Rosebud  Conservation  District  Application  at  page  24), 

11.  A  757o  on- farm  irrigation  efficiency  was  assumed  for  sprinkler  irrigation 
and  55%  for  flood  irrigation.   (The  Rosebud  Conservation  District  Application  at 
page  11) .  - 

12.  Conveyance  losses  were  estimated  by  formula  and  included  in  the  diversion- 
ary requirement  needs.   (Tine  Rosebud  Conservation  District  Application  at  page  11), 

13.  Peak  diversion  requirements  were  calculated  using  recooinended  peak 
consumption  use  rates  for  alfalfa  divided  by  the  on- farm  efficiency,   (The 
Rosebud  Conservation  District  Application  at  page  11) . 

14.  The  calculated  values  for  alfalfa  equals  11  j^pm  per  acre-foot  for 
flood  Irrigation  and  7  gpm  for  side-roll  sprinklers.  In  the  case  of  center 
pivot;^,  the  peak  rate  was  reduced  to  5.5  to  6  gpra  per  acre  to  more  closely  match  the 
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infil:;"ratujn  rate  of  heavy  soils  to  liu^  .ipplication  rate  of  system.   (The  Rosebud 
Conser^/ation  District  Application  at  page  11) . 

15 .  Tlie  system  will  not  meet  peak  plant  consumptive  uses .  but  using  the 
soil  profile  as  a  moisture  reservoir,  the  system  is  sized  somewhat  bela^  that 
required  to  meet  peak  consumptive  uses.  (The  Rosebud  Conservation  District 
Application  at  page  11) . 

16.  The  diversion  requiranent  ranges  from  .49  cfs  per  40  acres  to  1.00  cfs 
per  40  acres  with  an  annual  requirement  ranging  from  2.15  acre-feet  per  acre  to 
3.26  acre- feet  per  acre  for  an  average  of  2.52  acre- feet  per  acre  with  a  maxiinjm 
flew  rate  of  63.86  acres  per  1  cfs.  (The  Pxosebud  Conservation  District  Application 
at  page  12) . 

17.  All  systems  were  designed  to  ooerate  simultaneously,  even  on  large 
systems  in  lieu  of  a  rotation  system.   (The  Rosebud  Conservation  District 
Application  at  page  11) . 

18.  Using  irrigation  factors  of  2.52  acre- feet  per  year  of  water  per  acre, 
and  63.86  acres  per  cfs,  a  reservation  of  water  sufficient  to  irrigate  34^525  acres 
would  be  37,003  acre-feet  with  a  maximum  diversionary  flow  of  540.7  cfs. 

19.  It  is  established  to  the  satisfaction  of  the  Board  that  87,003  acre- 
feet  per  year  with  a  maximum  diversioiiarv  flow  rate  of  540.7  cfs  is  the  amount 
of  water  necessary  for  the  purpose  of  the  reservation  to  the  year  2000. 

19(a)  Ttierc  is  no  watf^r  available  for  the  proposed  irrigation  that  vxnild  talce 
water  from  Rosebud  and  Armells  Creelcs,  and  Rosebud  Conservation  District  has  no 
plans  to  develop  storage  on  these  creeks.   (Rosebud  Conservation  District,  Application 
No.  I0,005-r42Ki,  pp.  15  and  18). 

i9(b)  It  has  no'c   been  established  to  the  satisfaction  of  the  Board  that  there 
is  a  need  for  reservation  oi  water  of  any  amount  on  Armells  Creek  and  Rosebud  Creek. 

19(c)  A  reservation  of  water  has  been  granted  to  the  Department  of  Natural 
Resourecs  with  the  condition  that  they  provide  the  Rosebud  Conservation  District's 
reservation  reaucst  from  the  Totigue  River  to  the  Rosebud  Conservation  District  of 
7,1U;  ,-j-/v  for  :,3-j5  acres. 
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19(d)  Because  of  the  Department  of  Natural  Resources'  reservation  and  its 
conditions,  there  is  no  need  for  a  resen/ation  of  any  amount  of  water  in  the  Tongue 
River  for  the  Rosebud  Conservation  District.  ,  ^ 

Findings  Related  to  the  Public  Interest  (89-890(3) (d)) .  > 

20.  The  reservation  will  contribute  economically  to  the  public  interest. 
(The  Rosebud  Conservation  District  Application  at  page  7) .  . 

21.  The  develoDinent  of  future  irrigation  projects  in  Rosebud  County  and 
beneficial  use  of  water  will  create  jobs  and  increase  the  tax  revenues.  (The 
Rosebud  Conservation  District  Application  at  page  7) . 

22.  From  1960  to  1970,  the  rural  population  in  Rosebud  County  declined 
2.5  percent.  A  major  reason  \jas   a  lack  of  job  opportunities  (Draft  EIS,  Vol.  1, 
p.  101). 

23.  The  development  of  new  punping  facilities,  ditches,  canals,  sprinkler 
systems,  and  other  diversions  will  contribute  to  the  economic  stability  of  the 
County.  (The  Rosebud  Conservation  District  Application  at  page  8). 

24.  New  irrigation  would  increase  income  in  Rosebud  County,  both  for  the 
farmers  wlio  would  install  the  systems  and  for  the  local  businesses  that  would 
enjoy  increased  sales  resulting  from  the  increase  in  agricultural  incone.  New 
irrigation  would  increase  the  number  of  both  on- farm  and  off -farm  jobs.  (Draft 
EIS,  Vol.  I.  p.  156). 

25.  The  Rosebud  Conservation  District  has  an  established  plan  for  coirpletion 
of  the  proposed  facilities  vMch  will  put  reserved  water  to  use  by  the  year  2000 
(Rosebud  Conservation  District,  Application  No.  10,005-r42KJ) . 

26.  By  reserving  water  for  future  beneficial  use,  individual  ranchers  aid 
farmers  have  a  more  favorable  timetable  in  which  to  accumulate  the  capital 
needed  to  finance,  to  take  maxir.ium  advantage  of  favorable  changes  in  the  agricultu 
market,  or  to  utilize  the  mosc  ccnCanporarv  technology  available  in  water  delivery 
systaiis.  (Rosebufi  Consei-vation  District  Application  at  page  5). 
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27.  The  plan  of  the  Rosebud  ConservaCion  District  is  not  speculative  and 
is  documented  to  the  highest  degree  of  detail  possible.  (Rosebud  Conservation 
District). 

28.  The  reservation  shall  be  put  to  use. within  reasonable  diligence  and 
the  plan  includes  a  bona  fide  intent  and  ability  to  use  the  water  reserved  as 
projected. 

29.  Detailed  planning  of  district  projects  will  be  accomplished  th."ough 
funds  made  available  by  the  Montana  Legislature  or  Rosebud  County  niLll  levy. 
The  Department  of  Natural  Resources  and  Conservation's  Technical  Assistance 
Program  will  also  be  used.  (The  Rosebud  Conservation  District  Application  at 
page  3). 

30.  The  Board  is  satisfied  there  will  be  progress  toward  completion  of 
construction  of  the  facilities  vn.th  reasonable  diligence  according  to  an  established 
plan  which  includes  the  economic  feasibility  of  each  project,  a  soils  and  land 
classification  analysis  showing  the  suitability  of  lands  to  sustain  irrigation, 

and  possible  sources  of  funding. 

31.  A  reservation  sufficient  to  irrigate  34,525  acres  is  in  the  public 
interest  becaiise  it  is  reasonable  to  expect  that  the  Rosebud  Conservation  District 
will  irrigate  an  additional  jA,525  acres  by  the  year  2000. 

32.  It  is  established  to  tiie  satisfaction  of  the  Board  that  the  reservation 
of  87,003  af/y  with  a  maximum  diversionary  fla^/  rate  of  540.7  cfs  to  be  used 

for  irrigation  is  in  the  public  interest  and  that  there  will  be  progress  toward 
completion  of  the  facility  and  accomplishment  of  the  purpose  with  reasonable 
diligen"':?  in  .occord^inco  \>A.th  an  established  nlan. 

33.  It  is  further  established  by  the  Board  that  a  condition  of  the  Department 
of  Natural  Resources'  reservation  of  water  in  the  Tongue  River  is  to  supply  the 
Rosebud  Conservation  District  with  7,14A  acre-feet  and  a  peak  flow  rate  of  44.4  cfs 
Co  irri^^atc  2,835  acres. 
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CONCLUSIONS  ()!•'  I^U 
L.  Chapter  8,  Title  39,  R.C.M.  1947,  and  in  particular,  Section  89-890, 
R.C.M.  1947,  authorize  the  adoption  by  the  ^tontana  Board  of  Natural  Resources 
and  Conservation  of  orders  reserving  v/ater  to  qualified  applicants  for  reservation 
of  water. 

2.  If  ordered  adopted,  a  reservation  inust  be  ordered  adopted  in  accordance 
with  Chapter  3,  Tilte  89,  R.C.M.  1947,  and  any  rules  adopted  thereunder. 

3.  The  Applicant,  Rosebud  Conservation  District,  is  a  political  subdivision 
of  the  State  of  ^bntana  and  as  such  is  entitled  to  apply  to  reserve  water  within 
the  State  of  Jtontana  in  accordance  with  89-890,  R.C.M.  1947,  and  any  rules 
adopted  thereunder. 

4.  All  pertinent  statutes  and  rules  of  tlie  State  of  Montana  have  been  ad- 
hered to  in  review  of  this  reservation  application,  both  by  the  Itoitana  Department 
of  Natural  Resources  and  Conservation  and  by  the  Montana  Board  of  Natural  Resources 
and  Conservation. 

5.  Based  upon  the  above  Findings  of  Fact,  and  specifically  based  upon  any 
condition,  limitation,  or  modification  of  the  full  application  appearing  in  said 
Findings,  all  pertinent  criteria  delineated  in  Section  89-890,  R.C.M.  1947,  and 
any  rules  adopted  thereunder  providing  for  the  adoption  of  an  order  reserving 
water  have  been  met. 

6.  Nothing  found  heroin  has  bearing  upon  the  status  of  water  rights 
claimed  by  the  Applicant  other  than  those  herein  newly  applied  for,  nor  does 
anything  found  herein  have  bearing  on  the  status  of  claimed  water  rights  of  any 
other  party  except  in  relation  to  those  rights  herein  newly  applied  for,  to  the 
extent  necessan/  to  reach  a  conclusion  herein. 
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BEFORE  THE  BOARD  OF 
NATURAL  RESOURCES  AND  CONSERVATION 
OF  THE  STATE  OF  MONTANA 


IN  THE  MATTER  OF  APPLICATION  FOR 
RESERVATION  OF  WATER  NO.  9947-r42M 
BY  THE  NORTH  CUSTER  CONSERVATION 
DISTRICT 


FINDINGS  OF  FACT  AND  CON- 
CLUSIONS OF  LAW  OF  APPLI- 
CATION NO.  9947 -r42h 


The  above-entitled  matter  came  on  regularly  for  hearing  starting 
on  or  about  September  8,  1977,  in  Billings,  Montana,  before  the  Montana 
Board  of  Natural  Resources  and  Conservation  and  its  duly  appointed 
Hearing  Examiner,  James  Driscoll.   The  Applicant  appeared  by  and  through 
its  counsel  of  record,  Gary  Spaeth.   The  Montana  Department  of  Natural 
Resources  and  Conservation  appeared  by  and  through  its  counsel  of  re- 
cord, Richard  Gordon.   The  Montana  Department  of  Fish  and  Game  ap- 
peared by  and  through  its  counsel  of  record,  R.  Woodside  Wright  and 
Clayton  Herron.   The  Montana  Department  of  Health  and  Environmental 
Sciences  appeared  by  and  through  its  counsel  of  record,  Mona  Jamison. 
Utah  International,  Inc.,  appeared  by  and  through  its  counsel  of  re- 
cord. Urban  Roth.   Intake  Water  Company  appeared  by  and  through  its 
counsel  of  record,  Henry  Loble.   Witnesses  were  duly  sworii,  and  oral 
and  docijmentary  evidence  was  introduced. 

The  Board,  having  read  and  fully  considered  the  complete  record, 
makes  the  following  Findings  of  Fact  and  Conclusions  of  Law  relating 
to  the  North  Custer  Conservation  District,  Application  No.  9947-r42M: 
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^itrorrs  0^  FACT 


1.  Table  NCCD-1  surmarlzes  the  rocuest  for  reserved  vTater  made  by  the  'torth 
Custer  Conservation  District  for  the  year  2007  (Application  l-fo. 

9947-r42M,  Table  1,  on  p.  13  and  amended  Table  1). 

TABLE  :rccD-i 

NORTH  CUSTER  CONSERVATION  DISTRICT 
RESERVATION  REOIJEST 


Type  of  Irrip,ation 

Totals 

1        — ■ — -~- — ■ 

!     Puii- 

1 

1 
1 

!       Service 

\Jater-        | 

Source 

1  Irrigation 

snreading     i 

Acres 

a^/y  1 

cfs 

Yellowstone  River 

: 
!                               i 

1 
1 

Number  of  acres  to  be 

i                               1 

Irrigated 

7.A40 

1                 '^            • 

7M'^ 

Vfeter  Request  in  Acre-Feet 

1 

per  year 

18,301 

0 

18,301 

Jfeximum  Diversionarv  Flow 

rate  in  cfs 

123.4 

0        1 

123. 

Tongue  River 

I'funiber  cf  Acres  to  be 

Irrigated 

^,605 

0 

4,605 

Water  Request  in  Acre- feet 

per  year 

10,897 

0 

10.397 

t'faximum  Diversionary  Floi-r 

rate  in  cfs 

66.8 

0 

66. 

Pov/der  I  tains  tern 

Nun±)er  of  Acres  to  be 

Irrigated 

26.150 

2.5S5 

28.735 

Vfater  Poequest  in  Acre- feet 

per  year 

78.A80 

3.878 

82,358 

I'^xintjm  Diversionary  Flov; 

rate  in  cfs 

566.9 

129.3 

696. 

Powder  IVibutaries 

I>hjniber  of  Acres  to  be 

Irrigated 

0 

4,200 

4,200 

Water  Request  in  Acre- feet 

per  year 

0 

6.300 

6.300 

Jiaximurn  Diversionary  Flov; 

rate  in  cfs 

I 

0 

420 

420 

TOTALS 


AA.9G0 


117.856  1,306.^ 
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Findings  Related  to  the  Purpose  of  tliis  Reservation  (89-890(3)  (a)) . 

2.  The  purpose  of  the  reservation  is  to  insure  water  availability  and 
adequate  streamflow  for  the  future  agricultural  needs  of  the  North  Custer  Conservation 
District.  (The  North  (Xister  Conservation  District  Application  at  page  5). 

3.  It  is  established  to  the  satisfaction  of  the  Board  that  a  purpose  of  the 
reservation  has  been  shown  (Finding  2) . 

Findings  Related  to  the  Need  for  the  Reservation  (89-890(3) (b)). 

4.  A  reservation  of  water  is  needed  because  it  will  secure  a  priority  date 
for  future  developments  that  is  earlier  than  the  priority  dates  such  developments 
would  have  if  permits  were  obtained  irrmediately  before  construction  or  use  began 
(North  Custer  Conservation  District.  Application  No.  9947-r42M,  p.  7). 

5.  The  reservation  is  needed  because  there  is  a  proliferating  world-wide 
demand  for  food,  which  is  dependent  on  sufficient  water  availability  (The  North 
(}uster  (Conservation  District  Application  at  page  4). 

6.  A  reservation  is  needed  because  there  is  conpetition  for  water  in  the 
Yellowstone  River  Basin  which  may  affect  the  availability  of  the  Applicant  to  obtain 
a  water  right  by  permit  in  the  future.  This,  in  turn,  will  also  help  pronote  the 
necessary  planning  (The  Ctorth  Custer  Conservation  District  Application  at  page  7) . 

7.  It  is  established  to  the  satisfaction  of  the  Board  that  the  need  for  a 
reservation  of  water  has  been  shown  (Findings  4  and  5) . 

Findings  Related  to  the  Amount  of  Water  Necessary  for  the  Purpose  of  the  Reservation 
(89-590(3) (c)). 

u.  The  amount  of  water  necessary  for  this  reservation  is  the  amount  required 
to  irrigate  the  number  of  acres  described  in  this  application  that  can  reasonably 
be  expected  to  be  completed  by  the  North  Custer  Conservation  District  by  the  year 
2007  (EIS). 

9.  Tne  payment  capacity  consists  of  total  farm  revenue  minus  all  costs  except 
irrigation  water  costs  and  is  the  maxinum  amount  a  water  user  could  pay  for  water 
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while  maintaining  a  profitable  operation  (North  Custer  Conservation  District,  Ap- 
plication No.  9947-r424,  p.  20). 

10.  The  cropping  pattern  by  percent  is  13^o  for  ^ain  and  61%  for  hay,  57o  for 
silage  and  13%  for  cash  crop  in  the  Kinsey  area,  19%  for  grain,  557o  for  hay,  5%  for 
silage,  and  11%  for  cash  crops  in  the  Tongue  River  Basin,  and  12%  for  grain,  72%  foii 
hay,  6%  for  silage,  and  10%  for  cash  crop  in  the  Powder  River  Basin  (North  Custer 
Conservation  District  Application  at  p.  12). 

11.  A  75%  on- farm  irrigation  efficiency  was  assumed  for  sprinkler  irrigation 
and  55%  for  flood  irrigation  (The  North  Custer  Conservation  District  Application 
at  p.  12). 

12.  Conveyance  losses  were  estimated  by  formula  and  included  in  the  diversion 
requirements  needs  (The  North  Custer  Conservation  District  Application  at  page  12). 

13.  Peak  Diversion  requirements  were  calculated  using  reconmended  peak  con- 
sumption use  rates  for  alfalfa  divided  by  the  on-farm  efficiency  (The  North  Custer 
Conservation  District  Application  at  page  12) . 

14.  Tlie  North  Cus'jer  Conservation  District  has  requested  10,897  acre- feet  per 
year  (af/y)  and  a  peak  flow  rate  of  66.3  cubic  feet  per  second  (cfs)  of  its  total 
applied  for  anxDunt  to  irrigate  4,505  acres  with  water  from  the  Tongue  River  (North 
Custer  Conservation  District,  Application  9947-r42Il,  p.  13;  Finding  1). 

15.  Without  additional  storage,  sufficient  unappropriated  water  is  not  avail- 
able to  provide  the  requested  water  for  the  expansion  of  irrigation  in  the  Tongue 
River  Subbasin  (Draft  EIS,  Vol.  TI,  p.  265;  North  Custer  Conservation  District,  Ap- 
plication No.  9947-r42M,  p.  14). 

16.  The  North  Caster  Conservation  District  has  no  plans  for  the  provision  of 
such  needed  storage  in  the  Tongue  River  Subbasin  (North  Custer  Conservation  Distric 
Application  9947-r42M) . 

17.  Neither  individual  irrigators  nor  groups  of  irrigators  alone  could  afford 
to  pay  for  the  storage  needed  in  the  Tongue  River  Subbasin  (Draft  EIS,  Vol.  TI,  p. 
.247) . 
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18.  Tae  Montana  Department  of  IfeturaL  Resources  and  Conservation  has  applied 
for  a  reservation  of  all  the  unappropriated  water  in  the  Tongue  River  in  order  to 
provide  such  needed  storage  to  ali  existing  and  potential  water  users  in  the  Tongue 
River  Subbasin  by  enlarging  the  Departirent ' s  existing  and  presently  fully  conmitted 
Tongue  River  Reservoir  storage  facility  (Draft  Addendum  EIS,  p.  15). 

19.  A  condition  of  the  water  reservation  given  to  the  Department  of  Natural 
Resources  is  that  part  of  the  reservation  is  to  be  vised  to  satisfy  the  request  of 
the  Jforth  Custer  Conservation  District  from  the  Tongue  River  (Order  of  Bojrd) . 

20.  Unless  reservoirs  are  built  and  stored  water  is  made  available  to  irrigators, 
no  water  is  available  for  additional  full-service  irrigation  in  the  Powder  River 
Subbasin  (North  Custer  Conservation  District,  Application  No.  9947-r42'l,  pp.  14  and 
15;  North  Custer  Conservation  District,  Application  No.  9947 -r42M,  Addendum  No.  2). 

21.  The  North  Custer  Conservation  District  has  no  established  plan  for  pro- 
viding the  storage  necessary  to  irrigate  the  acres  that  \>?ould  use  water  from  the 
Powder  River. 

22.  It  has  not  been  escablj.shed  to  the  satisfaction  of  the  Board  that  reservoirs 
for  storage  will  be  constructed  and  therefore  the  Board  does  not  grant  a  water  re- 
servation for  full-service  irrigation  from  the  Powder  River. 

23.  Sufficient  water  is  available  from  the  Ycllo^^/stone  River  to  irrigate  the 
projects  that  will  take  water  from  the  Yellowstone  River  (Draft  EIS,  Vol.  II,  pp. 
276  and  284) . 

24.  Tlie  North  Custer  Conservation  District  has  applied  for  a  reservation  of 
18,301  acre- feet  per  year  from  the  Yellovv'scone  River  to  irri;;ate  7,V;0  acres.       , 

(Application  No.  9947-r42M,  p.  4).   • 

25.  T.ii.s  diversion  requirement  ranges  from  .49  cfs  per  40  acres  to  1.00  cubic 
feet  per  second  for  40  acres  with  an  annual  requirement  ranging  from  2.13  acre-feet 
per  acre  to  3.40  acre-feet  per  acre  for  ti  average  of  2.46  acre-feet  per  acre  and  a 
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maximum  flow  rate  of  1  cfs  per  60.29  acrf?s     (Custer  Conservation  District  Applic- 
tion  at  page  13,  and  Addendum  1  of  the  Anended  Application). 

26.  Using  irrigation  factors  of  2.46  acre-feet  per  acre,  a  reservation  of 
water  from  the  Yellowstone  River  sufficient  to  irrigate  7,440  acres  would  be  18,301 
acre- feet  per  year  and  would  be  the   amount  necessary  for  the  purpose  of  the  reserve 
tion  for  the  year  2007. 

27.  The  North  Custer  Conservation  District  has  applied  for  a  water  reservatio 
from  the  Powder  River  and  some  of  its  tributaries  for  the  pxirpose  of  ir- 
rigating 2 ,  585  acres  from  water  from  the  Pcn^/der  River  and  4 ,  200  acres  from  water 
from  tributaries  of  the  Powder  River  by  use  of  waterspreading  (Application  Ho.   9947 
r42M). 

28.  It  is  established  to  the  satisfaction  of  the  Board  that  1.5  acre-feet  per 
acre  is  the  amount  of  water  necessary  to  properly  irrigate  acreage  by  use  of  water- 
spreading  . 

29.  It  is  established  to  the  satisfaction  of  the  Board  that  the  amount  of  the 
water  to  meet  the  purpose  of  the  reservation  of  irrigating  by  waterspreading  \^^.th 
water  from  the  Po^-zder  River  for  2,535  acres  and  water  from  tributaries  of  the 
Powder  River  for  4,200  acres  is  10,177  acre- feet  per  year. 

30.  It  is  established  to  the  satisfaction  of  the  Board  that  the  amount  of 
T'jater  necessary  to  meet  the  purpose  of  the  reservation  is  as  follows: 

a)  18,301  acre- feet  per  year  from  the  Yellowstone  River 

b)  10,177  acre-feet  per  year  from  the  Powder  River  and  tributaries 
of  the  Powder  River  and  to   be  used  for  waterspreading. 

31.  It  is  further  established  by  the  Board  that  a  condition  of  the  water 
reservation  granted  to  the  Department  of  Natural  Resources  for  the  Tongue  River 
will  be  to  provide  the  water  for  the  request  from  the  Tongue  River  of  the  North 
Custer  Conseirvation  District  of  10,897  af/y  for  4.605  acres. 
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Findinpjs  Related  to  the  Public  Interest  (89-890(3)  (d)) . 

32.  The  reservation  will  contribute  economically  to  the  public  interest  (The 
North  Custer  Conservation  District  Application  at  page  9) . 

33.  The  development  of  future  irrigation  projects  in  North  Custer  Coimty  and 
beneficial  use  of  water  will  create  jobs  and  increase  the  tax  revenues  (The  North 
Custer  Conservation  District  Application  at  page  9) . 

34.  From  1960  to  1970,  the  rural  population  in  North  Custer  County  declined 
11.5  percent.  A  major  reason  was  a  lack  of  job  opportunities  (Draft  EIS,  Vol.  I, 
p.  101). 

35.  The  development  of  new  punping  facilities,  ditches,  canals,  sprinkler 
systems,  and  other  diversions  will  contribute  to  the  economic  stability  of  the  County. 
(Ihe  North  Custer  Conservation  District  Application  at  page  9) . 

36.  New  irrigation  would  increase  "inccme  in  Itorth  Custer  County,  both  for  the 
farmers  who  vrould  install  the  systems  and  for  the  local  businesses  that  would  enjoy 
increased  sales  resulting  from  the  increase  in  agricultural  income.  New  irrigation 
would  increase  the  number  of  both  on- farm  and  off- farm  jobs.  (Draft  EIS,  Vol.  I,  p. 
156). 

37.  The  L>lorth  Custer  Conservation  District  has  an  established  plan  for  com- 
pletion of  the  proposed  facilities  which  will  put  reserved  water  to  use  by  the  year 
2007  (North  Custer  Conservation  District,  Application  Ito.  9947-r42M,  pp.  21  and  24). 

38.  By  reserving  water  for  future  beneficial  use,  individual  ranchers  and 
farmers  have  a  more  favorable  timetable  in  which  to  accumulate  the  capital  needed  to 
finance,  to  take  maxirmjm  advantage  of  favorable  changes  in  the  agricultural  market, 
or  to  utilize  the  most  contemporary  technology  available  in  water  delivery  systems. 
(North  Custer  Conservation  District  Application  at  pages  5  and  6) . 

39.  Tne  plan  of  the  North  Custer  Conservation  District  is  not  speculative  and 
is  documented  to  the  highest  degree  of  detail  possible.  (l>torth  Custer  Conservation 
District) . 

'''0.  The  reservation  shall  be  put  to  use  within  reasonable  diligence  and  the 
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plan  includes  a  bona  fide  intent  and  ability  to  use  the  water  reserved  as  projected. 

41.  Detailed  planning  of  district  projects  will  be  accomplished  through  funds 
made  available  by  the  Montana  liep^islature  or  itorth  Custer  Covmty  inill  levy.  The 
Department  of  Natural  Resources  and  Conservation's  Technical  Assistance  Program  will 
also  be  used.  (The  North  Custer  Conservation  District  Application  at  page  3). 

42.  The  Board  is  satisfied  there  will  be  progress  toward  completion  of  con- 
struction of  the  facilities  with  reasonable  diligence  according  to  an  esi"ablished 
plan  which  includes  the  economic  feasibility  of  each  project,  a  soils  and  land 
classification  analysis  showing  the  suitability  of  lands  to  sustain  irrigation,  and 
possible  sources  of  funding. 

43.  It  is  established  to  the  satisfaction  of  the  Board  that  the  reservations 
stated  in  Finding  30  are  in  the  public  interest. 

CONauSIOI'S  OF  LAW 

1.  Chapter  8,  Title  39,  R.C.M.  1947,  and  in  particular,  Section  89-890,  R.C.> 
1947,  authorizes  the  adoption  by  the  Ibntana  Board  of  Natural  Resources  and  Con- 
servation of  orders  reserving  water  to  qualified  applicants  for  reservations  of 
water. 

2.  If  ordered  adopted,  a  reservation  must  be  ordered  adopted  in  accordance 
with  Chapter  3,  Title  89,  R.C.M.  1947,  and  any  rules  adopted  thereunder. 

3.  The  Applicant,  the  North  Custer  Conservation  District,  is  a  political 
subdivision  of  the  State  of  t-bntana  and  as  such  is  entitled  to  apply  to  reserve 
wnters  within  the  State  of  Ntmtana  in  accordance  with  Section  89-390,  R.C.M.  1947, 
and  any  rules  adopted  thereunder. 

4.  All  pertinent  statutes  and  rules  of  the  State  of  Montana  have  been  adhera 
to  in  the  revia^7  of  this  reservation  Application,  both  by  the  Montana  Department  of 
Natural  Resources  and  Conservation  and  by  the  Montana  Board  of  Natural  Resources  ani 
Conser/ation. 
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5.  Based  upon  the  above  Findings  of  Fact,  and  specifically  based  upon  any 
condition,  limitation,  or  modification  of  the  full  Application  appearing  in  said 
Findings,  all  pertinent  criteria  delineated  at  Section  89-390,  R.C.M.  1947,  and  any 
riles  adopted  thereunder  providing  for  the  adoption  of  an  order  reserving  water  have 
been  met. 

6.  Nothing  found  herein  has  bearing  upon  the  status  of  water  rights  claimed  by 
the  Applicant  other  than  those  herein  newly  applied  for,  nor  does  anything  found 
herein  have  bearing  on  the  status  of  claimed  water  rights  of  any  other  party  except 
in  relation  to  those  rights  herein  newly  applied  for,  to  the  extent  necessary  to 
reach  a  conclusion  herein. 
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BEFORE  THE  BOARD  OF 
NATURAL  RESOURCES  AND  CONSERVATION 
OF  THE  STATE  OF  MONTANA 


) 
IN  THE  MATTER  OF  APPLICATION  FOR    )     FINDINGS  OF  FACT  AND  CON- 
RESERVATION  OF  WATER  NO.  9943-r42J   )     CLUSIONS  OF  LAVJ  OF  .^PPLI- 
BY  THE  POWDER  RIVER  CONSERVATION    )    CATION  NO.  9943-r42J 
DISTRICT  ) 

) 

The  above-entitled  matter  came  on  regularly  for  hearing  starting 
on  or  about  September  8,  1977,  in  Billings,  Montana,  before  the 
Montana  Board  of  Natural  Resources  and  Conservation  and  its  duly- 
appointed  Hearing  Examiner,  James  Driscoll.   The  Applicant  appeared 
by  and  through  its  counsel  of  record,  Gary  Spaeth.   The  Montana  Depai 
ment  of  Natural  Resources  and  Conservation  appeared  by  and  through  it 
counsel  of  record,  Richard  Gordon.   The  Montana  Department  of  Fish 
and  Game  appeared  by  and  through  its  counsel  of  record,  F.  Woodside 
Wright  and  Clayton  Herron.   The  Montana  Department  of  Health  and 
Environmental  Sciences  appeared  by  and  through  its  counsel  of  record, 
Mona  Jamison.   Utah  International,  Inc.  appeared  by  and  through  its 
counsel  of  record,  Henry  Loble.   Witnesses  were  duly  sworn,  and  oral 
and  documentary  evidence  was  introudced. 

The  Board,  having  read  and  fully  considered  the  complete  record, 
makes  the  following  Findings  of  Fact  and  Conclusions  of  Law  relating 
to  the  Powder  River  Conservation  District,  Application  No.  9943-r42J; 
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FINDINGS  OF  FACT 
i.  Tlie  Powder  River  Conservation  District  has  applied  for  a  water  reservation 
for  fic  "'\?r  2000  ^s  follc.vo: 

a)  75,560  acre-feet  per  year  with  a  maxuiun  diversionary  flow  rate  of 
583.2  cfs  from  the  Powder  River  .to  irris,ate  25,245  acres  mth  full- 
service  irrigation 

b)  6,180  acre-feet  per  year  with  a  maxinum  diversionary  flow  rate  of 
206  cfs  from  the  Powder  River  to  irrigate  4,120  acres  by  means  of 
waterspreading 

c)  7,500  acre-feet  per  year  with  a  maximum  diversionary  flow  rate  of 
500  cfs  from  Powder  River  tributaries  to  irrigate  5,000  acres  by 
means  of  waterspreading  (Powder  River  Conservation  District,  Ap- 
plication iNo .  9942-r43J ,  Table  1  and  an^nded  Table  1) . 

Findings  Related  to  the  Purpose  of  the  Reservation  (89-890(3) (a)) . 

2.  The  purpose  of  this  reservation  is  to  ensure  that  water  will  be  available 
for  the  expected  expansion  of  irrigation  in  Powder  River  County  by  the  Powder  River 
(Conservation  District  (Powder  River  Conservation  District,  Application  No.  9943- 
r42J,  p.  4). 

3.  It  is  established  to  the  satisfaction  of  the  Board  that  a  purpose  of  the 
reservation  has  been  shown  (Finding  2). 

Findings  Related  to  the  Need  for  the  Reservation  (39-390(3) (b)) . 

4.  A  reservation  of  v/ater  is  needed  because  it  \d.ll  secure  a  priority  date  for 
future  developments  that  is  earlier  than  the  priority  dates  such  developments  would 
have  if  permits  were  obtained  inmediately  before  construction  or  use  began  (Powder 
River  Conservation  District,  Application  No.  9943-r42J,  p.  6). 

5.  A  reservation  of  water  is  needed  because  there  is  competition  for  water  in 
the  Yellowstone  Basin  which  may  affect  the  ability  of  the  Applicant  to  obtain  a  water 
right  by  peniiLt  in  the  future  (Powder  River  Conservation  District,  Application  No. 
9943-r42J) . 

6.  It  is  established  to  the  satisfaction  of  the  Board  that  the  need  for  a  re- 
servation of  water  has  been  shown  (Findings  4  and  5) . 
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Findinixs  Related  to  die  Aiiount:  oC  Water  Necessair/  for  the  Purpose  of  the  Reservatior 
(89-890(3) (c)). 

7.  The  Powder  River  Conservation  District  has  no  established  plan  for  pro- 
viding the  storage  necessarv  for  its  proposed  full-service  irrigation. 

8.  It  is  unlikely  that  any  future  storage  on  the  Pavder  River  will  provide  a 
substantial  quantity  of  water  for  irrigation  (Tr.  Vol.  32,  pp.  17  and  18). 

9.  In  the  Powder  diver  Subb-nsiii,  only  irrigation  by  waterspreading  could  ex- 
pand significantly  unless  ine:cpensive  stored  water  were  made  available  for  irrigatic 
(Draft  EIS,  Vol.  II,  p.  278). 

10.  It  has  not  been  established  to  the  satisfaction  of  the  Board  that  any 
artDunt  of  water  should  be  reserved  for  full-service  irrigation  in  Powder  River  Coimt 
because  no  water  is  available  or  likely  to  be  made  available  to  satisfy  the  water 
needs  of  full-service  irrigation  (Findings  7  through  9) . 

11.  Sufficient  water  is  available  in  the  Powder  River  Subbasin  to  irrigate  the 
waterspreading  project.^  in  the  subbasin  (Powder  River  Conservation  District,  Appli- 
cation No.  99A3-r42J,  p.  13). 

12.  Of  the  34,365  acres  for  \>;hich  a  reservation  has  been  requested  by  the 
Powder  River  Conservation  District,  only  9,120  can  be  considered  to  have  plans  suf- 
ficient to  irerit  a  reservation  because  25,245  acres  can  be  developed  only  if  storage 
is  provided,  and  the  Application  contains  no  plans  for  such  storage  (Findings  1  and 
7  through  il) . 

13.  A  figure  of  1.5  acre-feet  per  acre  of  water  is  reasonable  for  waterspreadi 
and  is  ncre  than  the  anount  required  for  waterspreading  under  good  management  (Ad- 
dendum I  of  the  Arrend.^d  Applic  '.rion  of  FLi-Adar  River  Cbnservation  District) 

14.  It  is  estiiblished  to  the  satisfaction  of  tlie  Board  that  the  amount  of 
water  necessary  for  the  pumose  of  the  reservation  of  suno lying  1.5  acre-feet  per 
acre  of  water  for  9,120  acres  is  13,680  acre-feet  per  year. 
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Findinr^s  Related  to  the  Public  Interest  (39-390(3)  (d))  . 

15.  From  1960  to  1970  the  rural  population  in  Powder  River  County  declined  15.2 
percent.  A  major  reason  was  a  lack  of  job  opportunities  (Drsift  EIS,  Vol.  I,  p.  101). 

16.  New  irri,p;ation  would  increase  income  in  Powder  River  County,  both  for  the 
farmers  who  would  install  the  systems  and  for  the  local  businesses  that  would  enjoy 
increased  sales  resulting  from  the  increase  in  agricultural  income.  New  irrigation 
would  increase  the  number  of  both  on-farm  and  off-farm  jobs  (Draft  EIS,  Vol.  I,  p.  156). 

17.  The  Powder  River  Conservation  District  has  an  established  plan  for  conpletion 
of  the  proposed  facilities  for  which  a  reservation  is  granted  that  will  put  reserved 
water  to  use  by  the  year  2000  (Powder  River  Conservation  District,  Application  ^fo. 
9943-r42J). 

18.  A  reservation  sufficient  to  irrigate  9,120  acres  is  in  the  public  interest 
because  it  is  reasonable  to  expect  that  the  Powder  River  (Conservation  District  will 
irrigate  an  additional  9,120  acres  by  the  year  2000. 

19.  It  is  established  to  the  satisfaction  of  the  Board  that  the  reservation  of 
13,680  af/y  no  be  used  for  watersproadinp;  irrigation 
is  ^ri  che  public  interest  and  thac  there  will  be  progress  tavard  completion  of  the 
facility  and  accomplishment  of  the  purpose  with  reasonable  diligence  in  accordance 
with  an  established  plan  (Findings  15  through  la) . 

CONCLUSIONS  OF  LAW 

1.  Chapter  3,  Title  89,  R.C.M.  1947,  and  in  particular,  Section  89-890, 
R.C.M.  1947,  authorizes  the  adoption  by  the  flontana  Board  of  Natural  Resources  and 
Conservation  of  orders  reserving  water  to  qualified  applicants  for  reservations  of 
water. 

2.  If  ordered  adop;:ed,  a  rL:.ser./-c;tion  nr^ut  be  ordered  adopced  in  accordance 
with  Giapter  8,  Title  89,  R.C.M.  1947,  and  any  rules  adopted  thereunder. 

3.  Ihe  Applicait,  the  Powder  River  Conservation  District,  is  a  political 
subdivision  of  the  State  of  ^ijntana  and  as  such  is  entitled  to  apply  to  reserve 
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waters  within  the  State  of  tfcntana  in  accordance  with  Section  89-890,  R.C.M.  1947, 
and  any  rules  adopted  thereunder. 

4.  All  pertinent  statutes  and  rules  of  the  State  of  Montana  have  been  adhered 
to  in  the  review  of  this  reservation  Application,  both  by  the  Montana  Department  of 
Natural  Resources  and  Conservation  and  by  the  itontana  Board  of  Natural  Resources  and 
Conservation. 

5.  Based  upon  the  above  Findin^'^s  of  Fact,  and  specifically  based  u^-n  any 
condition,  limitation,  or  modification  of  die  full  Application  appearing  in  said 
Findings,  all  pertinent  criteria  delineated  at  Section  89-890,  R.C.M.  1947,  and  any 
rules  adopted  thereunder  providing  for  the  adoption  of  an  order  reserving  water  have 
been  met. 

6.  Nothing  found  herein  has  bearing  'jpon  the  status  of  water  rights  claimed 
by  the  Applicant  other  than  those  herein  newly  applied  for,  nor  does  anything  found 
herein  have  bearing  on  the  status  of  claimed  water  rights  of  any  other  party  except 
in  relation  to  those  rights  herein  newly  applied  for,  to  the  extent  necessary  to 
reach  a  cone las  ion  herein. 
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BEFORE  THE  BOARD  OF 
NATURAL  RESOURCES  AND  CONSERVATION 
OF  THE  STATE  OF  MONTANA 


IN  THE  Mj^TTER  OF  APPLICATION  FOR 
RESERVATION  OF  WATER  NO.  99A6-r42:i 
BY  THE  PRAIRIE  CONSERVATION  DISTRICT 


FINDINGS  OF  FACT  AND  CON- 
CLUSIONS OF  LAW  OF  APPLI- 
CATION NO.  99^6-r42n 


The  above-entitled  matter  came  on  regularly  for  hearing  starting 
on  or  about  September  8,  1977,  in  Billings,  Montana,  before  the  Montana 
Board  of  Natural  Resources  and  Conservation  and  its  duly  appointed 
Hep.rinc^  Examiner,  James  Driscoll.   The  Applicant  appeared  by  and 
through  its  counsel  of  record,  Gary  Spaeth.   The  Montana  Department 
of  Natural  Resources  and  Conservation  appeared  by  and  through  its 
counsel  of  record,  Richard  Gordon.   The  Montana  Department  of  Fish 
and  Game  appeared  by  and  througii  its  counsel  of  record,  F.  Woodside 
Wright  and  Clayton  Kerron.   The  Montana  Department  of  Health  and 
Environmental  Sciences  appeared  by  and  through  its  counsel  of  record, 
Mona  Jamison.   Witnesses  vjere  dulv  sworn,  and  oral  and  documentary 
evidnece  was  introduced. 

The  Board,  having  read  and  fully  considered  the  complete  record, 
makes  the  following  Findm^^s  of  Fact  and  Conclusions  of  Law  relating 
to  the  Prairie  Conservation  District,  Application  No.  9946-r42M: 
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FINDKiGS  OF  FACT 

1.  Tlie  Prairie  Conservation  District  has  applied  for  a  reservation  of  68,467 
acre- feet  of  water  per  year  (af/y)  mth  a  maximum  diversionary  flow  rate  of  567.5 
cubic  feet  per  second  (Cf s) .  Of  this  amount,  68,024  acre-feet  and  a  peak  diversionr 
flow  of  552.7  cfs  are  requested  for  full-service  irrigation  of  22,241  acres;  4A3  ace 
feet  and  a  peak  flow  of  14.8  cfs  are  requested  for  295  acres  of  waterspreading .  Al 
full-service  irrip,ation  would  use  water  from  the  Yellowstone  River.  All  water- 
spreading  would  use  water  from  the  Powder  River.  On  the  average,  t±iis  request  is 
for  a  diversion  of  3.04  acre- feet  per  acre  and  a  maxLTiun  diversionary  flov;  rate  of 
cfs  per  39.71  acres  for  the  vear  2000.  (  Application  No.  9946-r42'I, 
Table  1  as  amended . ) . 

Findings  Related  to  the  Pumose  of  this  Reservation  (39-890(3)  (a)) . 

2.  The  purpose  of  the  reservation  is  to  insure  water  availability  and 
adequate  streanflow  for  the  future  agricultxiral  needs  of  the  Prairie  Conservation 
District.   (Tlie  Prairie  Conservation  Di.strict  Application  at  page  4). 

3.  It  is  established  to  the  satisfaction  of  the  Board  that  a  purpose  of 
the  reservation  has  been  shoim  (Findin^i,  2) . 

4.  A  reservation  of  water  is  needed  because  it  mil  secure  a  priority 

date  for  future  developments  that  is  earlier  than  the  priority  dates  such  developmei 
would  have  if  permits  were  obratned  innediately  before  construction  or  use  began 
(Prairie  Conservation  District,  Application  No.  9946-r4Z*"I,  p.  6). 

5.  Tlie  reservation  is  needed  because  there  is  a  proliferating  world-mde 
demand  for  food,  which  is  dependent  on  .sufficient  water  availability.   (The  Prairie 
Conservation  Dictrict  Application  at  page  4). 

6.  A  reservation  is  needed  because  there  is  competition  for  water  in  the 

Yellowstone  R.i.ver  Basin  which  may  affect  the  availability  of  the  Applicant  to 

obtain  a  water  right  by  permit  in  the  future.  This,  in  turn,  will  also  help 

promote  the  necessary  planning.   (The  Prairie  Conservation  District  Application 

at  page  5) . 
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7.  It  is  established  to  the  satisraction  of  the  Board  Chat  the  need  for  a 
reservation  of  water  has  been  shown  (Findinp;s  4  and  5) . 

Findinp.s  Related  to  the  Amount  of  Water  Necessary  for  the  Purpose  of  the  Reservation 
(89-890(3) (c)). 

8.  The  amount  of  vv'ater  necessary/  for  this  reservation  is  the  amount 
reqtiired  to  irrigate  the  number  of  acres  described  in  this  application  that  can 
reasonably  be  expected  to  be  ccxnpleted  by  the  Prairie  Conservation  District  by 
the  year  2000  (EIS) . 

9.  Tlie  payment  capacity  consists  of  total  farm  revenue  minus  all  costs 
except  irrigation  water  costs  and  is  the  maximum  amount  a  water  user  could  pay 
for  water  while  maintaining  a  profitable  operation  (Prairie  Conservation  District, 
Application  No.  9946-r42M,  p.  24). 

10.  The  cropping  pattern  by  percent  is  297o  for  grain  and  38%  for  hay,  10% 
for  silage  and  23°'o  for  cash  crops  with  a  maximum  payment  capacity  of  $240.00  per 
acre.   (The  Prairie  Conservation  District  Application  at  page  25). 

11.  A  757o  on- farm  irrigation  efficiency  was  assumed  for  sprinkler  irrigation 
and  55%  for  flood  irrigation.   (The  Prairie  Conservation  District  Application  at 
page  12) . 

12.  Conveyance  losses  were  estimated  by  formula  and  included  in  the  diversion- 
ary requirement  needs.   (The  Prairie  Conservation  District  Application  at  page  14). 

13.  Peak  diversicm  requirements  were  calculated  using  reconmended  peak 
coasurption  u.^e  rates  for  alfalfa  divided  bv  the  on- farm  efficiency.   (The 
Prairie  Conservai:ion  District  Application  at  page  14) .  . 

14.  Tlie  calculated  values  for  alfalfa  equals  11  gnn  per  acre-foot  for 
flood  irrigation  and  8  gpm  for  side-roll  sprinklers.  In  the  case  of  center 
pivot.'i,  the  peak  rate  was  reduced  to  6.5  gpm  per  acre  to  more  closely  match  the 
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infiltracion  rate  of  hea-.y  soils  to  the  ..iDolicatioa  rate  of  system.      (Application 

9946-r42i'l,   at  pa^e  lA) . 

15.  Hie  system  \-jill   aot  rrx^et  peak  nlan  coii.sunx^tivc  uses,  but  usinp,  the  soil 
orofile  as  a  ncisturu  reservoir,  the  system  is  sii;ed  somewiiat  belo^r;  that  required  t 
meet  pe^  consumptive  uses.   (Application  9946-r42M,  at  pat^e  14). 

16.  The  diversion  requirapent  ranges  from  .58  cfs  per  40  acres  to  1.00  cfs  pe 
40  acres  v/ith  an  annual  requirement  ranj^inp,  from  2.25  acre-feet  per  acre  to  3.07  ac 
feet  per  acre  for  an  average  of  3.04  acre- feet  per  acre  with  a  maximum  ^lcn>7  rate  oi 
39,71  acres  per  1  cfs.   (Application  994&-r^2M,  at  page  1).  - 

17.  All  systems  were  designed  to  operate  simultaneously,  even  on  large  syster 
in  lieu  of  a  rotation  system.   (Application  9946-r42M,  at  page  14) . 

18(a)Usin5  irrigation  factors  of  3.04  acre-feet  per  year  of  water  per  acre,  ai 
40.24  acres  per  cfs,  a  reservation  of  water  sufficient  to  irrigate  22,241  acres  vroi 
be  63,024  acre-feet  with  a  maximum  diversionary  flow  of  552.7  cfs  frcm  the  Yellow! 
River. 

(b)  Using  a  waterspreading  factor  of  1.5  acre-feet  per  acre,  the  amount 
water  needed  for  a  reservation  from  the  Powder  River  for  waterspreading  295  acres  : 
443  af/y. 

19.  It  is  established  to  the  satisfaction  of  the  Board  that  68,024  acre-feet 
per  year  with  a  maximun  diversioairy  flow  rate  of  552.7  cfs  is  the  amount  of  water 
necessary  for  the  purpose  of  the  reservation  to  the  year  2000. 

Findings  Related  to  the  R±ilic  Interest  (89-890(3)  (d)) . 

20.  The  reservation  will  contribute  economically  to  the  public  interest.  (A 
plication  994D-r42n,  at  page  3) . 

21.  The  development  of  future  irrigation  projects  in  Prairie  County  and  bene 
cial  use  of  v-'ater  vall  create  jc^bs  aiid  increase  the  tax  revenues.  (Application  99 
r42M,  at  page  3) . 

22.  From  1960  to  1970,  the  rural  population  in  Prairie  County  declined  24.4 
cent.  A  major  rea.son  v/as  a  lack  of  job  opporDJiiities  (Draft  EIS,  Vol.  I,  p.  101). 
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23.  The  development  of  nevv  puipin^  facilities,  ditches,  canals,  sprinkler 
systop^,  and  other  diversions  will  contribute  to  the  economic  stability  of  the 
Counry.  (The  Prairie  Conservation  District  Application  at  page  8). 

24.  New  irrigation  would  increase  income'  in  Prairie  County,  both  for  the 
farmerr,  'A^o  x,»uld  install  the  systens  and  for  the  local  businesses  that  would' 
enjoy  increased  sales  resulting  from  the  increase  in  agricultural  income.  New 
irrigation  would  increase  the  number  of  both  on- farm  and  off-farm  jobs.   (Draft 
EIS,  Vol.  I,  p.  156). 

25.  The  Prairie  Conservation  District  has  an  established  plan  for  conpletion 
of  the  nroDosed  facilities  which  mil  put  reserved  water  to  use  by  the  year  2000 
(Prairie  Conservation  District,  Application  No.  9946-r42M) . 

26.  By  reserving  water  for  future  beneficial  use,  individual  ranchers  and 
farmers  have  a  more  favorable  timetable  in  which  to  accumulate  the  capital 

needed  to  finance,  to  take  roaxiinura  advantage  of  favorable  changes  in  the  agricultural 
market,  or  to  utilize  the  most  contemporary  technology  available  in  wattir  delivery 
systciis.  (Prairie  Conservation  District  Application  at  pages  5  and  6) . 

27.  Tiie  plan  of  the  Prairie  Conservation  District  is  not  speculative  and 
is  documented  to  the  highest  degree  of  detail  possible.  (Prairie  Conservation 
District) . 

28.  nie  reser^/ation  shall  be  put  to  use  within  reasonable  diligence  and 
the  plan  includes  a  bona  fide  intent  and  ability  to  use  the  water  reserved  as 
projected. 

29.  Detailed  pLinnLng  of  district  projects  mil  be  accomplished  through 
funds  made  available  by  die  ;^nLana  Legislature  or  Prairie  County  mill  levy. 
TT-ie  DoDarcncnL  'jl  Natural  Resources  and  Conservation's  Technical  Assistance 
Program  will  also  be  used.   (Tlie  Prairie  Conservation  District  Application  at 

P'lRC  I). 
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30   Tae  Board  is  saLinficd  there  '/jili  be  progress  toward  conpletion  of  con- 
titruction  of  the  facili-.i-:  ;  .vl'.h  r:^^^oi^^l-   ^iigence  according  to  an  escablished 
plan  ^vTiich  indues  the  economic  feasibility  of  each  project,  a  soils  and  land 
classification  analysis  showing  the  suitability  of  lands  to  sustain  irrigation,  and 
possible  sources  of  funding. 

31.  A  reservation  sufficient  to  irrigate  22,536  acres  is  in  the  public  intere 
because  it  is  reasonable  to  ex-nect  that  the  Prairie  Conservation  Distric*-  will 
irrigate  an  additional  22,536  acres  by  the  year  2000. 

32.  It  is  established  to  the  satisfaction  of  the  Board  that  the  reservation  o 
68,457  af/y  vath  a  rna:<irup  diversionary  flow  rate  of  552.7  cfs  to  be  used  for  ir- 
rigation is  in  the  public  interest  and  that  there  will  be  progress  toward  conpletio 
of  the  facility  and  accomDlishment  of  the  purpose  vath  reasonable  diligence  in  ac- 
corciance  \^th  an  established  plan. 

33.  It  i3  established  to  the  satisfaction  of  the  Board  that  the  reservation  c 
63,467  acre- feet  per  voar  is  for  68,024  acre-feet  per  year  for  full-service  irrigat 
from  the  Yelloxi/stone  River,  and  443  acre- feet  oer  year  from  the  Po\«ler  River  for 
watcrsoreading . 

CONCLUSIONS  OF  lAI'J 

1.  Chanter  >3,  Title  89.  R.C.M.,  1947,  and  in  narticular,  Section  89-890, 
R.C.M.  1947,  authorijiG  the  adoption  by  the  Montana  Board  of  Natural  Resources  and 
Conservation  of  orders  reserving  water  to  qualified  applicants  for  reservation  of 
v?!t:er. 

2.  If  ordered  I'lonted.  a  reservation  mist  be  ordered  adopted  in  accordance 
iia^h  Cliapter  3,  Title  89,  R.C.M.  1947,  and  any  rules  adopted  thereunder. 

3.  Tlie  fi.pplicant,  Prairie  Conservation  District,  is  a  political  subdivision 
of  the  State  of  Montana  and  as  such  is  entitled  to  apply  to  reserve  water  within 
the  State,  of  :'!ontana  in  accordance  with  89-890,  R.C.M.  L947,  and  any  rules  adopted 
thereunder . 
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A.  All  pertinent  statutes  and  rules  oC  the  State  of  ^tontana  liave  been  ad- 
hered to  in  reviev.  of  this  reservation  apniication.  both  bv  the  ttontana  Department 
of  Nat^jral  Resources  and  Conservation  and  by  the  .'tontana  Bo,ird  of  Natural  Resources 
and  Conservation.  ....    -     . 

5.  Based  upon  the  above  Findint^s  of  Fact,  and  specifically  based  upon  any 
condition,  limitation,  or  modification  of  the  full  application  appearing  in  said 
Findings,  all  pertinent  criteria  delineated  in  Section  89-890.  R.C.M.  19/7,  and 
any  rules  adopted  thereLtnder  providing  for  the  adoption  of  an  order  reserving 
V7ater  have  been  met. 

6.  nothing  found  herein  has  bearing  upon  the  status  of  water  rights 
claimed  by  the  Applicant  other  than  those  herein  newly  applied  for,  nor  does 
anything  found  herein  have  bearing  on  the_status  of  claiined  water  rights  of  any 
other  pavt^r  axcept  in  reiatim  to  those  rights  here^:n  newly  applied  for,  to  the 
extent  nncessary  to  reach  a  conclusion  herein. 
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BEFORE  THE  BOARD  OF 

NATURAL  RESOURCES  AND  CONSERVATION  , 

OF  THE  STATE  OF  MONTANA 


IN  THE  MATTER  OF  APPLICATION  FOR 
RESERVATION  OF  WATER  NO.  9951-r42M 
BY  THE  DAWSON  CONSERVATION  DISTRICT 


FINDINGS  OF  FACT  AND  CON- 
CLUSIONS OF  LAW  Ot  APPLI- 
CATION NO.  9951-r42M 


The  above-entitled  matter  came  on  regularly  for  hearing  starting 
on  or  about  September  6,  1977,  in  Billings,  Montana,  before  the  Montai 
Board  of  Natural  Resources  and  Conservation  and  its  duly  appointed 
Heariug  Examintr,  Jamco  Driscull.^  The  Applicant  appeared  by  and  throi 
its  counsel  of  record,  Gary  Spaeth.   The  Montana  Department  of  Natura 
Resources  and  Conservation  appeared  by  and  through  its  counsel  of  re- 
cord, Richard  Gordon.   The  Montana  Department  of  Fish  and  Game  ap- 
peared by  and  through  its  counsel  of  record,  Pv.  VJoodside  Wright  and 
Clayton  Uerron,   The  Montana  Department  of  Health  and  Environmental 
Sciences  anpeared  by  and  through  its  counsel  of  record,  Mona  Jamison. 
Witnesses  were  duly  sworn,  and  oral  and  documentary  evidence  was  in- 
troduced. 

The  Board,  having  read  and  fully  considered  the  complete  record, 
makes  the  following  Findings  of  Fact  and  Conclusions  of  Lav;  relating 
to  the  Dawson  Conservation  District,  Application  No.  9951-r42M: 
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Fli-roiNGS  OF  FACT 

1.  The   Dawson  Conservation  District  has  applied  for  a  reservation  of 
45,855  acre- feet  of  water  per  year  (af/y)  with  a  maximum  diversionary  flow  rate 
of  330.8  cubic  feet  per  second  (cfs)  to  be  used  to  irrigate  18,127  acres.  On 
the  average  this  request  is  for  a  diversion  of  2.53  acre- feet  per  acre  with  a 
maximum  flow  rate  of  1  cfs  per  54.80  acres.  Water  is  requested  from  the  Yellowstone 
River  for  'rhe  year  1990.  (Application  No.  9951-r42t,  Table  1  =^5  amended). 
Findings  Related  to  tho  Purpose  of  this  Reservation  (39-890(3)  (a))  .        ...- 

2.  The  purpose  of  the  reservation  is  to  insure  water  availability  and 
adequate  streamflow  for  the  future  agricultural  needs  of  the  Dawson  Conservation 
District.  (The  Dawson  Conservation  District  Application  at  page  4). 

3.  It  is  established  to  the  satisfaction  of  the  Board  that  a  purpose  of 
the  reservation  has  been  shown  (Finding  2) . 

4.  A  reservation  of  water  is  needed  because  it  will  secure  a  priority 

date  for  future  developments  that  is  earlier  than  the  priority  dates  such  developments 
would  have  if  permits  were  obtained  immediately  before  construction  or  use  began 
(Dawson  Conservation  District.  Application  No.  9951-r42t-l,  p.  5). 

5.  The  reseirvation  is  needed  because  there  is  a  proliferating  world-^idde 
demand  for  food,  which  is  dependent  on  sufficient  water  availability.   (The  Dawson 
Con.servation  District  Application  at  page  4). 

6.  A  reservation  is  needed  because  there  is  canpetition  for  water  in  the 
Ycllcwstone  Reiver  .Basin  vmich  may  affect  the  availability  of  the  Applicant  to 
obtain  a  water  right  by  pormit  in  the  future.  This,  in  turn,  will  also  help 
proitote  the  necessary  planning.   (Tlie  Dawson  Conservation  District  Application 
at  page  5) . 
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7.  It  is  established  to  the  satisfnction  of  the  Board  that  the  need  for  a 
reservation  of  water  has  been  shown  (Findins^s  4  and  5) . 

Findings  Related  to  the  Amount  of  VJater  Necessary  for  the  Purpose  of  the  Reservatig 
(89-890(3) (c)). 

3.  The  amount  of  water  necessary  for  this  reservation  is  the  amount 
required  to  irrigate  the  number  of  acres  described  in  this  application  that  can 
reasonably  be  expected  to  be  completed  by  the  Dawson  Conservation  District  by 
the  year  1990  (EIS) . 

9.  Tae  payment  capacity  consists  of  total  farm  revenue  minus  all  costs 
except  irrigation  water  costs  and  is  the  maximum  amount  a  water  user  could  pay 
for  water  while  maintaining  a  profitable  operation  (Dawson  Conservation  District, 
Application  No.  9951-r4ZM,  p.  19). 

10.  The  cropping  pattern  by  percent  is  297o  for  grain  and  387o  for  hay,  107, 
for  silage  and  237o  for  cash  crops  with  a  maximum  payment  capacity  of  $240.00  per 
acre.  (The  DatJson  Conservation  District  Application  at  page  21). 

11.  A  25%  on- farm  irrigation  efficiency  was  assumed  for  sprinkler  irrigation 
and  55To  for  flood  irrigation.   (The  Dawson  Conservation  District  Application  at 
page  10). 

12.  Conveyance  losses  were  estimated  by  formula  and  included  in  the  diversion- 
ary requirement  needs.   (The  Dawson  Conservation  District  Application  at  page  12). 

13.  Peak  diversion  requirements  were  calculated  using  reconmended  peak 
consumntion  use  rates  for  alfalfa  divided  by  the  on- farm  efficiency.   (The 
Dawson  Ccn.sen/ation  District  Application  at  page  12). 

14.  The  calculated  values  for  alfalfa  equals  11  gpm  per  acre-foot  for 
flood  irrigation  and  3  gpm  for  side- roll  sprinklers.  In  the  case  of  center 
pivots,  the  pc.'ik  rate  was  reduced  to  6.5  gpm  per  acre  to  more  closely  iratch  the 
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infiltracion  rate  of  heaw  soils  to  t±iC  application  rate  of  system.   (The  Dawson 
Conservation  District  Application  at  pa?e  12) . 

15.  The  system  will  not  meet  peak  plant  cons'jmptive  uses,  but  using  the 
soil  profile  as  a  moisture  reservoir,  the  system  is  sized  somewhat  belcw  that 
required  to  meet  peak  consumptive  uses.   (The  Dawson  Conservation  District 
Application  at  page  12). 

16.  Tlie  diversion  requirement  ranges  from  .58  cfs  per  40  acres  to  1.00  cfs 
per  40  acres  with  an  annual  requirement  ranging  from  2.25  acre-feet  per  icre  to  3.07 
acre-feet  per  acre  for  an  average  of  2.53  acre- feet  per  acre  with  a  maximum  flow 
rate  of  54.30  acres  per  1  cfs.   (The  Dawson  Conservation  District  Application  at 
page  12).     • 

17.  All  systems  were  designed  to  operate  simultaneously,  even  on  large 
systans  in  lieu  of  a  rotation  system.   (The  Dawson  Conservation  District  Application 
at  page  12) . 

18.  Using  irrigation  factors  of  2.53  acre-feet  per  year  of  water  per  acre, 
and  54.80  acres  per  cfs,  a  reservation  of  water  sufficient  to  irrigate  18, 127  acres 
would  be  45,855  acre-feet  with  a  maximum  diversionary  flow  of  330.8  cfs. 

19.  It  is  established  to  the  satisfaction  of  the  Board  that  45,855  acre- 
feet  per  year  with  a  ma.-l'^njm  diversionar-/  flow  rate  of  330.8  cfs  is  the  amount 
of  water  necessary  for  the  purpose  of  the  reservation  to  the  ycr  1990. 
Findings  Related  to  tlie  Public  Interest  (89-890(3)  (d))  . 

20.  The  reservation  \vn.ll  contribute  economically  to  the  public  interest. 
(The  Dawson  (Conservation  District  Application  at  page  8) . 

21.  The  development  of  future  irrigation  projects  in  Dawson  County  and 
beneficial  use  of  water  will  create  jobs  and  increase  the  tax  revenues.   (The  Dawson 
Qjnservation  District  .Application  at  page  7) . 

22.  Fran  1960  to  1970,  the  rural  population  in  Dawson  County  declined 
5.6  percent.  A  major  reason  v;as  a  lack  of  job  opportunities  (Draft  EIS,  Vol.  1, 
p.  KU). 
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23.  The  devolopmenc  of  nc-.-j  purnpinj';  facilities,  ditches,  canals,  sprinkler 
systans,  and  other  diversions  vn.ll  contribute  to  the  economic  stability  of  the 
County.  (The  Dawson  Conservation  District  Application  at  oage  7). 

24.  New  irrigation  would  increase  income  in  Dawson  County,  both  for  the 
fanners  who  would  install  the  systems  and  for  the  local  businesses  that  would 
enjoy  increased  sales  reiiulting  from  the  increase  in  agricultural  inccme.  New 
irrigation  would  increase  the  number  of  both  on- farm  and  off -farm  jobs.   (Draft 
EIS,  Vol.  I,  p.  156). 

25.  The  Dawson  Conservation  District  has  an  established  plan  for  conpletion 
of  the  proposed  facilities  v;hich  will  put  reserved  water  to  use  by  the  year  1990 
(Dawson  Conservation  District,  Application  No.  9951-r42I) . 

26.  By  reserving  water  for  future  beneficial  use,  individual  ranchers  and 
farmers  have  a  more  favorable  timetable  in  vMch  to  accumulate  the  capital 

needed  to  finance,  to  tal;e  ma:<ijnum  advantage  of  favorable  changes  in  the  agricultura 
market,  or  to  utilize  the  most  contenporary  technology  available  in  water  delivery 
systems.  (Dawson  Conservation  District  Application  at  page  5). 

27.  Tlie  plan  of  the  Dawson  Conservation  District  is  not  speculative  and  is 
documented  to  the  highest  degree  of  detail  possible.   (Dawson  Conservation 
District) .  -w 

28.  The  reservation  shall  be  put  to  use  within  reasonable  diligence  and 
the  plan  includes  a  bona  fide  intent  and  ability  to  use  the  water  reserved  as 
projected. 

29.  Detailed  planning  of  district  projects  will  be  accomplished  through 
funds  made  available  by  the  Montana  Legislature  or  D.-jwson  County  mill  levy.  The 
Department  of  Natural  Resources  and  Conservation's  Technical  Assistance  Program 
will  also  be  used.  (The  Dawson  Conservation  District  Application  at  page  3) . 
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30.  The  Board  is  satisfied  t±iere  will  be  progress  toward  completion  of 
construction  of  the  facilities  witil  reasonable  diliv;ence  according  to  an  established 
plan  whicli  includes  the  economic  feasibility  of  each  project,  a  soils  and  land 
classification  analysis  showing  the  suitability  of  lands  to  sustain  irrigation, 

and  possible  sources  of  funding, 

31.  A  reservation  sufficient  to  irrigate  13,127  acres  is  in  the  public 
interest  because  it  is  reasonable  to  expect  that  the  Dawson  Conservation  district 
will  irrigate  an  additional  18,127  acres  by  the  year  1990. 

32.  It  is  established  to  the  satisfaction  of  the  Board  that  the  reservation 
of  43,r<;')3  ai/y  with  a  nuijcimuni  diversionary  flow  rate  of  330.3  cfs  to  be  used 
for  irrigation  is  in  the  public  intor^sc  .ind  that  there  will  be  progress  toward 
completion  of  the  facility  and  acccTipIisbinent  of  the  purpose  with  reasonable 
diligence  in  accordance  with  an  established  plan. 

C0Na.US10NS  OF  LAW 

1.  Chapter  3,  Title  89,  R.C.M.  1947,  and  in  particular.  Section  89-890, 
R.C.M.  1947,  authorize  the  adootion  by  the  ibntana  Board  of  Natural  Resources 

and  Conservation  of  orders  reserving  water  to  qualified  applicants  for  reservation 
of  water. 

2.  If  ordered  adopted,  a  reservation  must  be  ordered  adopted  in  accordance 
with  Qiapcer  8,  Titlo  89,  R.C.M.  1947,  and  any  rules  adopted  thereunder. 

3.  Tlie  Applicant,  Dawson  Conservation  District,  is  a  political  subdivision 
of  the  State  of  Montana  and  as  such  is  entirLed  to  apply  to  reserve  water  within 
the  State  of  Montana  in  accordance  with  39-G90,  R.C.M.  1947.  and  any  rules 
adopted  thereunder. 

4.  All  pertinent  statutes  and  rules  of  the  State  of  Nbntana  have  been  ad- 
hered to  in  review  of  tliis  reservation  application,  both  by  the  Montana  Department 
of  Natur.il  Rosourci  :  .ind  Conservation  and  bv  the  ?4ontjna  Board  of  Natural  Resources 

;ind  Co!  ::-Gr--,Tcion. 
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•5.  Based  uDon  Che  above  Findinp,.s  of  Fact,  and  specifically  based  upon  any 
condition,  limitation,  or  ^lodifi cation  of  the  full  aopiication  appearing  in  said 
Findinjis,  all  pertinent  criteria  delineated  in  Section  89-890,  R.C.M.  1947,  and 
any  rules  adopted  tliereunder  providing  for  the  adoption  of  an  order  reserving 
water  have  been  net. 

6.  Nothinp  found  lierein  has  bearing  uoon  the  status  of  water  rightc 
claimed  by  the  Applicant  other  than  those  herein  newly  applied  for,  nor  does 
anything  found  herein  have  bearing  on  the  status  of  claimed  water  rights  of  any 
other  party  except  in  relation  to  those  rights  herein  neivly  applied  for,  to  die 
extent  necessary  to  reach  a  conclusion  herein. 
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BEFORE  THE  BOAPJ)  OF 
NATURAL  RESOURCES  AND  CONSERVATION 
OF  THE  STATE  OF  MONTANA 


IN  THE  I-IATTER  OF  APPLICATION  FOR 
RESERVATION  OF  WATER  NO.  9945 -r42M 
3Y  THE  RICHLAND  CONSERVATION  DISTRICT 


FINDINGS  OF  FACT  i^-ND  CON- 
CLUSIONS OF  LAW  OF  APPLI- 
CATION NO.  9945 -r42M 


■..■fi 


The  above-entitled  matter  came  on  regularly  for  hearing  starting 
on  or  about  September  6,  1978,  in  Billings,  Montana,  before  the  Montana 
Board  of  Natural  Resources  and  Conservation  and  its  duly  appointed 
Hearing  Examiner,  James  Driscoll.   The  Applicant  appeared  by  and 
through  its  counsel  of  record,  Gary  Spaeth.   The  Montana  Department 
of  Natural  Resources  and  Conservation  appeared  by  and  through  its 
counsel  of  record,  Richard  Gordon.   The  Montana  Department  of  Fish 
and  Game  appeared  by  and  through  its  counsel  of  record,  F.  Woodside 
Vv'right  and  Clayton  Kerron.   The  Montana  Department  of  Health  and 
Environmental  Sciences  appeared  by  and  through  its  counsel  of  record, 
t'.ona  Jamison.   Witnesses  were  duly  sworn,  and  oral  and  documentarv 
evidence  was  introduced. 

The  Board,  having  read  and  fully  considered  the  complete  record, 
makes  the  followin,^  Findings  of  Fact  and  Conclusions  of  Law  relating 
to  the  Richland  Conservation  District,  Application  No,  9945-r42M: 
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FINDINGS  OF  FACT 

1.  The  Richland  Conservation  District  has  applied  for  a  reservation  of 
45,620  acre- feet  of  water  per  year  (af/y)  with  a  maximurn  diversionary  flow  rate 
of  354.2  cubic  feet  per  second  (cfs)  to  be  lised  to  irrigate  21,710  acres.  On 
the  average  this  request  is  for  a  diversion  of  2.10  acre-feet  per  acre  with  a 
maximum  flow  rate  of  1  cfs  per  61.24  acres.  Water  is  requested  from  the  Yellowstone 
River  for  tine  ^^ear  20')0.  (Application  No.  9945-r42t^,  p.  11). 
Findings  Related  to  the  Purpose  of  this  Reservation  (39-890(3) (a)) . 

2.  The  purpose  of  the  reservation  is  to  insure  water  availability  and 
adequate  streamflow  for  the  future  agricultural  needs  of  the  Richland  Conservation 
District.  (The  Richland  Conservation  District  Application  at  page  4). 

3.  It  is  established  to  the  satisfaction  of  the  Board  that  a  purpose  of 
the  reservation  has  been  shown  (Finding  2) . 

4.  A  reservation  of  water  is  needed  because  it  will  secure  a  priority 
date  for  future  developments  tliat  is  earlier  than  the  priority  dates  such 
developments  would  have  if  permits  were  obtained  immediately  before  construction 
or  use  began  (Richland  Conservation  District,  Application  No.  9945-i--T.l.,  p.  5). 

5.  The  reservation  is  needed  because  there  is  a  proliferating  world-wide 
denand  for  food,  which  is  dependent  on  sufficient  water  availability.   (The 
Richland  Conservation  District  Application  at  page  5) . 

6.  A  reservation  is  needed  because  there  is  competition  for  water  in  the 
Yellowstone  River  Basin  which  may  affect  the  availability  of  the  Applicant  to 
obtain  a  water  right  by  pcmiit  in  the  future.  This,  in  turn,  will  also  help 
promote  the  necessary  planning.   (Tlie  Richland  Conservation  District  Application 
at  page  5) . 
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7.  It  is  established  to  the  satisfaction  of  the  Board  that  the  need  for  a 
reservation  of  water  has  been  shown  (Findinj^s  4  and  5)  . 

Findings  Related  to  the  Amount  of  Water  Necessary  for  the  Purpose  of  the  Reservation 
(39-390(3) (c)). 

8.  The  amount  of  water  necessary  for  this  reservation  is  the  anojnt 
required  to  irrigate  the  number  of  acres  described  in  this  application  that  can 
reasonably  be  expected  to  be  cornDleted  by  the  Richland  Conservation  District  by 
the  year  2000  (EIS) . 

9.  The  payment  capacity  consists  of  total  farm  revenue  minus  all  costs 
except  irrigation  water  costs  and  is  the  maximum  amount  a  water  user  could  pay 

for  water  while  maintaining  a  profitable  operation  (Richland  Conservation  District, 
Application  No.  9945-r42M,  p.  19). 

10.  The  cropping  pattern  by  percent  is  29/o  for  grain  and  40%  for  hay,  10% 
for  silage  and  237o  for  cash  crops  with  a  maximum  payment  capacity  of  $240.00  per 
acre.  (The  Richland  Conservation  District  Application  at  page  21). 

11.  A  757o  on- farm  irrigation  efficiency  was  assumed  for  sprinkler  irrigation 
and  557o  for  flood  irrigation.  (The  Richland  Conservation  District  Application 

at  page  10) . 

12.  Conveyance  lossas  were  estimated  by  formula  and  included  in  the  diversion- 
ary requirement  needs.   (The  Richland  Conservation  District  Application  at  page  10). 

13.  Peak  diversion  requirements  were  calculated  using  recoiroended  peak 
consumption  U5e  rates  for  alfalfa  divided  by  the  on-farm  efficiency.  0-he 
Richland  Conservation  District  A.pplication  at  page  10). 

14.  The  calculated  values  for  alfalfa  equals  11  gpm  per  acre-foot  for 
flood  irrigation  .3nd  8  gpm  for  side-roll  sprinklers.  In  the  case  of  center 
pivots ,  the  peak  rate  was  reduced  to  5  to  6  gpm  per  acre  to  more  closely  match  the 
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infilcracion  rate  of  heavy  soils  to  the  application  rate  of  system.   (The  Richland 
Conservation  District  Application  at  page  10) . 

15.  The  systan  v/ill  not  meet  peak  pliint  consumptive  uses,  but  using  the 
soil  profile  as  a  moisture  reservoir,  the  system  is  sized  somewhat  below  that 
required  to  meet  peak  consumptive  uses.   (The  Richland  Conservation  District 
Application  at  page  10) . 

16.  The  diversion  requirement  ranges  from  .58  cfs  per  40  acres  to  1  00  cfs 
per  40  acres  with  an  annual  requirement  ranging  from  2.00  acre- feet  per  acre  to 
2.72  acre- feet  per  acr3  for  an  average  of  2.10  acre- feet  per  acre  with  a  m^LJd:T:J^l 
flow  rate  of  61.24  acres  per  1  cfs.  (The  Richland  Conservation  District  Application 
at  page  11) . 

17.  All  systems  were  designed  to  operate  simultaneously,  even  on  large 
systems  in  lieu  of  a  rotation  systan.   (The  Richland  Conservation  District 
Application  at  page  10) . 

18.  Using  irrigation  factors  of  2.10  acre-feet  per  year  of  water  per  acre, 
and  61.24  acres  per  cfs,  a  reservation  of  water  sufficient  to  irrigate  21,710  acres 
would  be  45,620  acre-feet  vd.th  a  maximum  diversionary  flow  of  354.2  cfs. 

19.  It  is  established  to  the  satisfaction  of  the  Board  that  45,620  acre- 
feet  per  year  witli  a  maximum  diversionarv  flow  rate  of  354.2  cfs  is  the  amount 
of  water  necessary  for  the  purpose  of  the  reservation  to  the  year  2000. 
Findings  Related  to  the  Public  Interest  (u9-390(3) (d)) . 

20.  The  reservation  will  contribute  cconotrdcally  to  the  public  interest. 
(The  Richlc-ind  Conservation  District  Application  at  page  7) . 

21.  Tlie  development  of  future  irrigation  projects  in  Richland  County  and 
beneficial  use  of  water  ^\all  create  jobs  and  increase  the  tax  revenues.   (The 
Riciiland  Conservation  District  Application  at  page  7) . 

22.  ^rom  1960  to  1970,  the  rural  population  in  Richland  County  declined 

10.*^  percent.  A  major  reason  was  a  lack  of  job  opportunities  (Draft  EIS,  Vol. 

\.   p.  101). 
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23.  The  developtnent  of  new  punpinp,  facilicies,  ditches,  canals,  surinkler 
systems,  and  other  diversions  will  contribute  to  the  economic  stability  of  t±ie 
County.  (The  Richland  Conservation  District  Aoplication  at  page  7). 

24.  New  irrigation  would  increase  income  in  Richland  County,  both  for  the 
f amors  \>ho  ;jould  install  the  svstens  and  for  the  local  businesses  that  would 
enjoy  increased  sales  resulting;  From  the  increase  in  agricultural  income.  New 
irrigation  would  increase  the  number  of  both  on- farm  and  off-farm  jobs.   (Draft 
EIS,  Vol.  I.  p.  156). 

25.  The  Richland  Conservation  Di'-.trlct  has  an  esf:.'ibli?^^='d  pL3n  for  com- 
pletion of  the  proposed  facilities  vMch  will  put  reserved  water  to  use  by  the 
year  2000  (Richland  Conservation  District.  Application  lb.  9945-r42r-l) . 

26.  By  reservin,'--^  water  for  fuDwire  beneficial  use,  individual  ranchers  and 
fanners  have  a  more  favorable  timetable  in  '.>Mch  to  accumulate  the  capital 

needed  to  finance,  to  take  ma:cinu!Ti  advanta[;,e  of  favorable  changes  in  the  agricultural 
market ,  or  to  utilize  the  most  contorporary  technology  available  in  water  delivery 
systems.  (Richland  Conservation  District  Application  at  page  4). 

27.  The  plan  of  the  Richland  Conservation  District  is  not  speculative  and 
is  documented  to  the  highest  degree  of  detail  possible.  (Richland  Conservation 
District) . 

28.  The  reservation  shall  be  put  to  use  within  reasonable  diligence  rmd 
the  plan  includes  a  bona  fide  intent  axiJ  ability  to  use  the  water  reserved  as 
projected. 

29.  Detailed  plaining  of  district  projects  will  be  accomplished  through 
funds  made  available  by  the  Montana  Legislature  or  Richland  County  mill  lev' 
The  Department  of  Natural  Resources  and  Conservation's  Technical  Assistance 
Progr.im  mil  also  be  uijed.   (The  Richland  Conservation  District  Application  at 
page  3). 
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30.  Ilie  Board  is  sarl:;fiod  chcro  tsdlL  be  proj^rcsr.  tciv\7ard  completion  of 
construction  of.   tlu  facLIitias  with  reasonable  diligence  according  to  an  established 
plan  which  includes  the  econcxnic  feasibilitv  of  each  project,  a  soils  and  land 
classification  analysis  showing  the  suitability  of  lands  to  sustain  irrigation, 

and  possible  sources  of  funding;. 

31.  A  reservation  sufficient  to  irriftate  21,710  acres  is  in  the  public 
interest  because  it  is  reasonable  to  axpect  that  the  Richland  Conservation 
District  will  irrif^ate  an  additional  21,710  acres  by  the  year  2000. 

32.  It  is  established  to  the  satisfaccion  of  the  Board  that  the  reservation 
of  45,620  af/y  with  a  nia-siriun  diversionary  flow  rate  of  334.2  cfs  to  be  used 
for  irrigation  is  in  the  public  interest  and  that  there  will  be  progress  toward 
completion  of  the  facility  and  accomplishment  of  the  purpose  with  reasonable 
diligence  in  accordar.k,^  wj.^.a  ax   cscablished  plan. 

CONCLUSIONS  OF  L\W 

1.  Chapter  8,  Title  89,  R.C.M.  1947,  and  in  particular.  Section  89-890, 
R.C.M.  1947,  authorize  the  adoption  by  tiie  Montana  Board  of  Matural  Resources 

and  Conservation  of  orders  reserving  water  to  qualified  applicants  for  reservation 
of  water. 

2.  [f  ordered  adopted,  a  reservation  niust  be  ordered  adopted  in  accordance 
with  Chapter  3,  Title  39,  R.C.."!  1947,  and  any  rules  adopted  thereunder. 

3.  The  Applicant,  Richland  Conservation  District,  is  a  political  subdivision 
of  the  State  of  Jfontana  and  as  such  is  entitled  to  apply  to  reserve  water  within 
the  State  of  I-bntana  in  accordance  with  39-390,  R.C.M.  1947,  and  any  rules 
adopted  thereunder. 

4.  All  pertinent  statutes  and  rules  of  the  State  of  Montana  have  been  ad- 
hered to  in  review  of  this  reservation  application,  both  by  the  Montana  Department 
of  Na'?jrai  Resources  and  Conservation  and  by  the  ftontana  Board  of  Natural  Resources 
and  Conservation. 
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5.  Based  unoti  the  above  Findinp,s  of  Fact,  and  specifically  based  upon  any 
condition,  limitation,  or  nodification  of  the  full  application  appearing  in  said 
Findinr.s,  all  pertinent  criteria  delineated  in  Section  39-390,  R.C.M.  1947,  and 
any  riles  adopted  thereunder  providing  for  the  adoption  of  an  order  reserving 
water  have  been  met. 

6.  Nothing  found  herein  has  bearing  upon  the  status  of  water  rights 
claimed  by  the  Applicant  other  than  those  herein  nec^ly  applied  for,  nor  aces 
anything  found  herein  have  bearing?  on  the  status  of  claimed  water  rights  of  any 
other  p£irty  except  in  relation  to  those  rights  herein  newly  applied  for,  to  the 
extent  necessary  to  reach  a  conclusion  herein.  : 
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BEFORE  THE  BOARD  OF 
NATURAL  RESOURCES  AND  CONSERVATION 
OF  THE  STATE  OF  MONTANA 


IN  THE  MATTER  OF  APPLICATION  FOR 
RESERVATION  OF  WATER  NO.  11349-r42L&M 
BY  THE  LITTLE  BEAVER  CONSERVATION 
DISTRICT  FOR  IRRIGATION  AND  STOCK 
WATERING 


FINDINGS  OF  FACT  ^.ND  CON- 
CLUSIONS OF  LAW  OF  APPLI- 
CATION NO.  11349-r42L&M 


The  above-entitled  matter  came  on  regularly  for  hearing  on  or 
about  September  9,  1977,  in  Billings,  Montana,  before  the  Montana 
Board  of  Natural  Resources  and  Conservation  and  its  duly  appointed 
Hearing  Examiner,  James  Driscoll.   The  Applicant  appeared  by  and 
through  its  counsel  of  record,  Gary  Spaeth,  and  its  legal  intern  of 
record,  Bob  Phillips.   The  Montana  Department  of  Natural  Pv.esources 
and  Conservation  appeared  by  and  through  its  counsel  of  record, 
Richard  Gordon.   The  Montana  Department  of  Health  and  Environmental 
Sciences  appeared  by  and  through  its  counsel  of  record,  Mona  Jamison. 
The  Montana  Department  of  Fish  and  Game  appeared  by  and  through  its 
counsel  of  record,  F.  VJoodside  Wright  and  Clayton  Kerron.   Intake 
Water  Company  appeared  bj'^  and  through  its  counsel  of  record,  Henry 
Loble.   Witnesses  were  duly  sworn,  and  oral  and  documentary  evidence 
was  introudced. 

The  Board,  having  read  and  fully  considered  the  complete  record, 
makes  the  following  Findings  of  Fact  and  Conclusions  of  Law  relating 
to  that  part  of  Little  Beaver  Conservation  District  Application  No. 
11349-r42L&I^  dealing  with  irrigation  and  stock  watering. 
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FINDINGS  OF  FACT 

1.  The  Little  Beaver  Conservation  District  has  applied  for  a  reservation 
of  0,566  acre- feet  of  water  per  year  (af/y)  to  be  used  to  irrigate  5,300  acres 
of  alfalfa,  12,000  acre- feet  to  be  used  for  8,000  acres  of  waterspreading ,  and 
3,600  acre- feet  to  be  used  for  900  stock  ponds.  No  maxinon  flow  rates  were 
requested.  Water  is  requested  from  0' Fallon,  Fennel,  and  Cabin  creeks.  The 
Little  Beaver  Conservation  District  has  also  applied  for  a  reservation  of  1,400 
acre- feet  of  water  per  year  (af/y)  frcm  0'  Fallon  Creek  and  Cabin  Creek  (.tribu- 
taries of  the  Yellowstone  River)  and  Panel  Creek  (a  tributary  of  0' Fallon  Creek) 
for  recreation  and  wildlife  ponds  in  Fallon  County.  The  Applicant  has  not 
identified  the  locations  or  sizes  of  the  stockwater  ponds,  or  recreation  ponds, 
nor  has  it  specified  the  amounts  of  water  requested  from  each  of  the  three 
sources  named  for  the  year  2027.  (Application  No.  11349- 
r42L6M). 

Findings  Related  to  the  Purpose  of  the  Reservation  (89-890(3) (a)) . 

2.  The  pxorpose  of  this  reservation  is  to  aisure  that  water  will  be  available 
for  the  expected  expansion  of  irrigation  and  stockwater  ponds  in  Fallon  County 

by  the  Little  Beaver  Conservation  District  and  to  secure  a  water  supply  for 
future  recreation  and  wildlife  ponds  in  Fallon  County  (Little  Beaver  Caiservation 
District,  Application  No.  11349-r42L5i1,  pp.  2  through  6). 

3.  It  is  established  to  the  satisfaction  of  the  Board  that  a  purpose  of 
the  reservation  has  been  shown  (Finding  2) . 

Findings  Related  to  the  Need  for  the  Reservation  (89-890(3) (b)) . 

4.  A  reservation  of  water  is  needed  because  it  will  secure  a  priority 
date  for  future  developments  that  is  earlier  than  the  priority  dates  such 
developments  would  have  if  permits  were  obtained  ininediately  before  construction 
or  use  began  (Little  Beaver  Conservation  District,  Application  No.  11349-r42LSM, 
p.  3). 
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5.  A  reservation  of  water  is  needed  because  there  is  conpetition  for 
water  in  the  Yellowstone  Basin  which  may  affect  the  ability  of  the  Applicant  to 
obtain  a  water  right  by  permit  in  the  future  (Little  Beaver  Conservation  District, 
Application  No.  11349- r42L6M,  p.  3). 

6.  A  reser'/ation  of  water  is  needed  because,  at  this  time,  only  one  body 
of  water  is  sufficiently  large  to  provide  flatwater  recreation  in  a  nulticounty 
area  which  includes  Fallon  County  (Tr.  Vol.  24,  p.  65(3)). 

7.  It  is  established  to  the  satisfaction  of  the  Board  that  the  need  for  a 
reservation  of  water  in  some  amount  has  been  shown  (Findings  4,5,  and  8) . 
Findings  Related  to  the  Amount  of  Water  Necessary  for  the  Purpose  of  the 
Reservation  (G9-890(3) (c)) . 

S.  Because  the  Draft  EIS  projected  levels  of  irrigation  development  only 
through  the  year  2000  and  because  no  systematic  basin-wide  projections  have  been 
made  beyond  the  year  2000,  any  projections  beyond  the  year  2000  are  speculative 
(Draft  EIS,  Vol.  II.  p.  241)., 

9.  Tlie  amount  of  water  necessary  for  this  reservation  is  the  amount  that 
can  reasonably  be  expected  to  be  developed  and  put  to  use  by  the  Little  Beaver 
Conservation  District  by  the  year  2000  (Finding  8) . 

10.  The  Little  Beaver  Conservation  District  does  not  plan  to  put  all  of 
the  water  applied  for  to  use  before  2027  (Little  Beaver  Conservation  District, 
Application  No.  11349- r42LSaM)  . 

11.  It  is  established  to  the  satisfaction  of  the  Board  that  the  amount  of 
water  necessary  for  the  purpose  of  insuring  that  water  will  be  available  for  the 
expected  expansion  of  irrigation  and  stockwater  ponds  in  Fallon  County  by  the 
Little  Beaver  Conservation  District  is  12,073  acre-feet  per  year.  Of  this  12,073 
acre-feet  per  year,  4,273  acre- feet  per  year  is  for  full-service  irrigation,  6,000 
acre- feet  per  year  is  for  waterspreading  and  1,800  acre- feet  per  year  is  for  stock- 
water  ponds. 
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12.  Seven  recreation  ponds  are  planned  to  be  constructed  in  Fallon  County 
within  the  next  30  years  (Little  Beaver  Conservation  District,  Application  No. 
11349-r42L6W,  p.  6). 

13.  The  average  storage  capacity  of  planned  flatwater  recreation  facilities 
in  Fallon  County  is  100  acre- feet  (Little  Beaver  Conservation  District,  Application 
No.  11349- r42L6M) . 

14.  It  is  established  to  the  satisfaction  of  the  Board  that  the  amount  of 
water  necessary  for  the  purpose  of  securing  a  water  supply  for  future  recreation 
and  wildlife  ponds  in  Fallon  County  is  700  acre- feet  per  year. 

Findings  Related  to  the  Public  Interest  (89-890(3) (d)) . 

15.  New  irrigation  would  increase  income  in  Fallon  County,  both  for  the 
farmers  who  would  install  the  systems  and  for  the  local  businesses  that  would 
enjoy  increased  sales  resulting  from  the  increase  in  agricultural  income.  New 
irrigation  would  increase  the  number  of  both  on- farm  jobs  and  off-farm  jobs 
(Draft  EIS,  Vol.  I,  P.  156;  Draft  Addendum  CIS,  pp.  45  and  46) . 

16.  Urban  populations  and  nonagricultural  water  users  such  as  municipal 
water  usp  have  been  increasing  in  the  Yellowstone  Basin  and  are  projected  to 
continue  increasing.  Some  growing  ta^ms  such  as  Sidney  have  not  applied  for  a 
water  reservation  and  may  have  to  depend  upon  water  availability  through  permits 
for  the  future  expansion  of  water  use  (Draft  EIS,  Vol.  I,  pp.  101  and  174), 

17.  The  Little  Beaver  Conservation  District  has  an  established  plan  for 
completion  of  the  proposed  facilities  which  will  put  reserved  water  to  use  by 
the  year  2000  (Little  Beaver  Conservation  District,  Application  Ito.  11349- 
r42L5W). 

18.  A  reservation  of  12,073  af/y  for  irrigation  and  stockwater  purposes  is 
in  the  public  interest  because  it  is  reasonable  to  ejqject  that  the  Little  Beaver 
Conservation  District  will  put  this  amount  to  a  beneficial  use  by  the  year  2000 
(Findings  11  and  17) . 
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19.  It  is  established  to  the  satisfaction  of  the  Board  that  the  reservation 
of  12,073  af/y  for  irrigation  and  stockwater  purposes  is  in  the  public  interest 
and  that  there  will  be  progress  toward  completion  of  the  facility  and  acconplishmei 
of  the  purpose  with  reasonable  diligence  in  accordance  with  an  established  plan 
Findings  15  through  18) .    . 

20.  The  existing  flatwater  pond  provides  such  public  benefits  as  picnicking, 
swiitming,  boating,  and  fishing  opportunities  (Tr.  Vol.  24,  following  p.  65, 
Testiinony  of  Thielen,  p.  3). 

21.  The  existing  flatwater  oond  orovides  such  public  benefits  as  cover  for 
wildlife  and  habitat  for  fish  (Tr.  Vol.  24,  following  p.  65,  Testiinony  of  Thielen, 

p.  3). 

22.  The  adoption  of  an  order  reserving  water  will  make  possible  the 

construction  of  additional  ponds  to  provide  increased  opportunity  for  such 
public  benefits  (Little  Beaver  Conservstion  District,  Application  No.  11349- 
r42L6M,  p.  6;  Findings  20  and  21). 

23.  Recreation  ponds  provide  significant  public  benefits  and  will  continue 
to  be  demanded  and  used  (Tr.  Vol.  24,  following  p.  32,  Testimony  of  Irvine,  p. 

4). 

24.  It  is  established  to  the  satisfaction  of  the  Board  that  the  reservation 
of  700  af/y  of  waner  for  recreation  and  wildlife  ponds  in  Fallon  County  is  in 
the  public  interest  (Findings  20  through  23) . 

25.  The  public  interest  requires  that  specific  locatioiis,  sources,  amounts, 
and  plans  for  the  proposed  recreation  ponds  be  supplied  so  that  other  water 
users  in  the  basin  may  know  the  status  of  the  reservation  and  the  arrcunt  of 
water  available  for  appropriation  (Findings  20  through  24;  Little  Beaver  Conserval 
District,  Application  No.  11349- r42LS^0  . 
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CONCLUSIONS  OF  LAW 

1.  Chapter  8,  Title  89,  R.C.M.  1947,  and  in  particular,  Section  89-890, 
R.C.M.  1947,  authorize  the  adoption  by  the  Montana  Board  of  Natural  Resources 

and  Conservation  of  orders  reserving  water  to  qualified  applicants  for  reservations 
of  water. 

2.  If  ordered  adopted,  a  reservation  nust  be  ordered  adopted  in  accordance 
with  Chapter  8,  Title  89,  R.C.M.  1947,  and  any  rules  adopted  thereunder. 

3.  The  Applicant,  the  Little  Beaver  Conservation  District,  is  a  political 
subdivision  of  the  State  of  Montana  and  as  such  is  entitled  to  apply  to  reserve 
waters  within  the  State  of  Montana  in  accordance  with  89-890,  R.C.M.  1947,  and 
any  rules  adopted  thereunder.  , ...  •   .  ■  ■ 

4.  All  pertinent  statutes  and  rules  of  the  State  of  Montana  have  been  ad- 
hered to  in  review  of  this  reservation  application,  both  by  the  Montana  Department 
of  Natural  Resources  and  Conservation  and  by  the  itontana  Board  of  Natural  Resources 
and  Conservation. 

5.  Based  upon  the  above  Findings  of  Fact,  and  specifically  based  upon  any 
condition,  limtation,  or  modification  of  the  full  application  appearing  in  said 
Findings,  all  pertinent  criteria  delineated  in  Section  89-890,  R.C.M.  1947,  and 
any  rules  adopted  thereunder  providing  for  the  adoption  of  an  order  reserving 
water  have  been  met. 

6.  Nothing  found  herein  has  bearing  upon  the  status  of  water  rights 
claimed  by  the  ^plicant  other  than  those  herein  newly  applied  for,  nor  does  . 
anything  found  herein  have  bearing  on  the  status  of  claimed  water  rights  of  any 
other  party  except  in  relation  to  those  rights  herein  newly  applied  for,  to  the 
extent  necessary  to  reach  a  conclusion  herein. 
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BEFORE  THE  BOARD  OF 
NATURAL  RESOURCES  AND  CONSERVATION 
OF  THE  STATE  OF  MONTANA 


IN  THE  MATTER  OF  APPLICATION  FOR 
RESERVATION  OF  WATER  MO.  6294-r42M 
BY  THE  BUFFALO  RAPIDS  PROJECT 


FINDINGS  OF  FACT  AND  CON- 
CLUSIONS OF  LAV7  OF  x.PPLI- 
CATION  NO.  6294-r42M 


The  above-entitled  matter  came  on  regularly  for  hearing  starting 
on  or  about  September  9,  1977,  in  Billings,  Montana,  before  the  Montan; 
Board  of  Natural  Resources  and  Conservation  and  its  duly  appointed 
Hearing  Examiner,  James  Driscoll.-  The  Applicant  appeared  without 
benefit  of  counsel.   The  Montana  Department  of  Natural  Resources  and 
Conservation  appeared  by  and  through  its  counsel  of  record,  Richard 
Gordon.   The  Montana  Department  of  Health  and  Environmental  Sciences 
appeared  by  and  through  its  counsel  of  record,  Mona  Jamison.   The 
Montana  Department  of  Fish  and  Game  appeared  by  and  through  its 
counsel  of  record,  F.  Woodside  Wright  and  Clayton  Herron.   Witnesses 
were  duly  sworn,  and  oral  and  documentary  evidnece  was  introduced. 

The  Board,  having  read  and  fully  considered  the  complete  record, 
makes  the  following  Findings  of  Fact  and  Conclusions  of  Law  relating 
to  the  Buffalo  Rapids  Project,  Application  No.  6294-r42M: 
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fi;^ide-;gs  of  fact 

1.  The  Buffalo  Ranicis  Proiect  reservation  request  is  surmarized  in  Table 
BRP-1. 

TABU-  3RP-1 
BUFFALO  RAPIDS  PROJECT  RESERVATION  REQUEST 

Area  Acres  Peak 

to  be       Acre-Feet       Diversion 
Irrigated      per  Year         (cfs) 

Cracker  Box 

Stipek 

Marsh 

Haley 

Colgate 

Saugus-Calyoso 

Behind  Glendive  Canal 

Terry  Bench 

Terry  Unit  Additions 

Fallon  Unit  Additions 

Buffalo  Rapids  Project  Additions 

TOTAL        41,306       124,435        171.72 

The  amount  of  water  requested  for  tliese  lands  totals  124,435  acre- feet  of  water  per 
year  (af/y)  with  a  maximum  diversionary  flow  rate  of  171.72  cubic  feet  per  second 
(cfs).  It  was  assumed  in  determining  water  requirements  that  3.87  acre-feet  are 
needed  for  each  acre  supplied  by  a  canal  system  and  2,5  acre- feet  per  acre  are  needed 
for  sprinkler  irrigation.  Tne  maximum  diversionary  flow  rate  was  calculated  by 
multiplying  the  volume  requirements  per  acre  by  .00138.  Due  to  an  arithmetical  error 
in  tbiis  application,  the  total  peak  cfs  requisted  in  the  application  is  166.7  cfs 
rather  than  171.72  cfs.  which  is  the  sum  of  the  peak  requests  for  each  area.  All 
\^ter  is  requested  to  be  reserved  from  the  Yellowstone  River  (Buffalo  Rapids  Project, 
Application  No.  6294-r4ai) . 
Findings  Related  to  the  Purpose  of  the  Reservation  (89-890(3) (a)) . 

2.  The  purpose  of  this  reservation  is  to  ensure  that  v;ater  will  be  available 
for  the  expected  expansion  of  irrigation  by  the  Buffalo  Rapids  Project  (Buffalo 
Rapids  Project.  Application  No.  6294-r42M,  p.  1). 
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3.  It  is  established  to  the  satisfaction  of  the  Board  that  a  purpose  of  the 
reservation  has  been  shown  (Finding;  2) . 

Findinr.s  Related  to  the  ifeed  for  the  Reservation  (89-390(3)  (b)) . 

4.  A  reservation  of  water  is  needed  because  it  will  secure  a  priority  date 
for  future  develounents  that  is  earlier  than  the  priority  dates  such  developments 
would  have  if  permits  were  obtained  immediately  before  construction  or  use  began 

(Buffalo  Rapids  Project,  Apolication  No.  6294-r4ZM,  d.  2). 

5.  A  reservation  of  water  is  needed  because  there  is  conpetition  for  water 
in  the  Yellowstone  Basin  v^iich  may  affect  the  ability  of  the  Applicant  to  obtain  a 
water  right  by  permit  in   the  futvire  (Buffalo  Rapids  Project,  Application  6294-r42M, 

p.  2). 

6.  It  is  established  to  the  satisfaction  of  the  Board  that  the  need  for  a 
reservation  of  water  has  been  shown  (Findinp,s  4  and  5) 

Finding:s  Related  to  the  Amount  of  Water  Necessary  for  the  Purpose  of  the  Reservatioi 
(89-890(3) (c)).  ' 

7.  Cracker  Box  Unit.  There  has  been  no  attempt  to  evaluate  the  feasibility  o: 
desirability  of  this  project.  The  Application  contains  only  cost  estimates  for  thi; 
project,  with  no  discussion  of  economic  or  social  benefits  that  \irould  be  attributab 
to  this  project  (Buffalo  Rapids  Project,  Application  No.  6294-r42M,  p.  53). 

8.  Stipek  Unit.  There  has  been  no  attempt  to  evaluate  the  economic  feasibil 
or  the  public  benefits  of  this  project.  •  The  Application  contains  a  discussion  only 
of  the  engineering  features  and  costs  of  this  unit  (Buffalo  Ranids  Project,  Applica 
tion  No.  6294-r42lI,  p.  58). 

9.  Marsh  Unit.  There  has  been  no  attempt  to  evaluate  any  irrigation  benefit 
of  this  unit.  Although  the  Application  indicates  that  repayment  could  be  accoinplis 
within  40  years,  the  fraction  of  costs  that  are  to  be  repaid  and  the  remainder  that 
is  to  be  subsidized  are  not  discussed  (Buffalo  Rapids  Project,  Application  No.  6294 
r42l1,  p.  54). 
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10.  Haley  Unit.  There  has  been  no  attempt  to  evaluate  the  economic  feasibility 
or  social  desirability  of  this  project.  The  Apolication  contains  discussion  only  of 
the  engineering  features  and  costs  of  the  unit  (Buffalo  Rapids  Project,  Application 
No.  6294-r42lI,  p.  52). 

11.  Colgate  Unit.  As  explained  in  the  Aoplication,  expensive,  closely-spaced 
subsurface  drains  vrould  be  necessary  for  this  project,  and  per-acre  costs  would  be 
higher  for  this  project  than  for  other  units  in  the  Yellowstone  division.  Operation, 
maintenance,  and  replacement  costs  for  this  unit  would  probably  exceed  Jrie  payment 
capacity.  Because  of  the  above,  the  Application  contained  the  recomnendation  for 
further  studies  be  deferred  (Buffalo  Rapids  Project,  Application  No.  6294-r42M,  pp. 
J70  through  J72) . 

12.  Saugus -Calypso  Unit.  As  explained  in  the  Application,  the  lands  in  this 
unit  are  better  suited  to  private  development  than  project  developn^it.  Because  of 
the  above,  the  Application  contained  the  recoirmendation  that  no  further  studies  be 
nade  (Buffalo  Rapids  Project,  Application  No.  6294-r4lM,  pp.  J64  and  J65) . 

13.  Lands  Behind  Glendive  Canal.  These  lands  are  nart  of  the  Warbird  Unit 
discussed  in  the  Application.  As  t'ne  Application  explains,  Warbird  Unit  should  be 
considered  infeasible.  Until  demand  for  additional  irrigated  land  in  >bntana  becomes 
extremely  critical,  no  engineering  plan  could  achieve  feasibility  (Buffalo  Raoids 
Project,  Application  No.  6294-r42r'I,  pp.  J68  and  J69) , 

14.  Terry  Bench.  As  explained  in  the  Application,  the  high  elevations  of  the 
arable  lands  and  the  remoteness  from  the  only  available  dependable  water  supply 
indicate  that  current  standards  WDuld  not  permit  irrigation  development  (Buffalo 
Rapids  Project,  Application  No.  6294-r42M,  p.  J63) . 

15.  Terry  Unit  Additions.  These  lands  are  an  addition  to  the  existing  Terry 
Unit  which  was  conpleted  in  1948  (Buffalo  Rapids  Project,  Application  No.  6294- 
r42M,  p.  1). 
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15.  Fallon  Unit  Additions.  These  lands  are  an  addition  to  the  existing  Fallc 
Uhit  which  was  conpleted  in  1948  (B'offalo  Rapids  Project,  Amplication  No.  6294-r^2f 

p.  1). 

17.  Buffalo  Rapids  Project  Additions.  These  lands  are  currently  nonirrigatec 
and  lie  among  the  lands  currently  served  \>7ith  project  v/atsr  (Buffalo  Rapids  Project 
Application  No.  6294-r4Z'1,  p.  1). 

13.  Because  the  Draft  Environmental  Imoact  Statement  (EIS)  projected  levels 
of  irrigation  development  through  the  year  2000  and  because  no  systematic  basin-wic 
projections  have  been  made  beyond  the  year  2000,  any  projections  beyond  the  year  2C! 
are  speculative  (Draft  EIS,  Vol.  II,  p.  241). 

19.  Tne  possibility  of  construction  of  proposed  projects  v^ch  have  been  de- 
nonstrated  to  be  econonicallv  infeasible  or  for  \>Mch  no  economic  feasibility  has 
been  denonstrated  is  highly  u'lCertain.  A  reservation  of  water  for  such  projects 
^■jDuld  be  speculative  because  it  is  likely  that  Projects  for  which  costs  exceed  re- 
venues and  benefits  mil  not  be  built  by  the  year  2000  (Findings  7  through  14  and  1 

20.  Ito  water  should  be  reserved  for  projects  which  are  demonstrably  infeasibl 
Demonstrably  infeasible  projects  include  the  Cblgate  Unit,  the  Terry  Bench  Unit,  an 
the  lands  behind  Glendive  Canal  (Findings  11,  13,  14,  and  19). 

21.  No  water  should  be  reserved  for  projects  for  which  economic  feasibility  Y 
not  been  demonstrated.  Projects  in  this  category  include  the  Stipek  Unit,  the  Mars 
Uiit,  and  the  Haley  Unit  (Findings  8  tlirough  10  and  19). 

22.  ^fo  water  should  be  reserved  for  projects  that  are  better  developed  privat 
than  as  a  part  of  Buffalo  Rapids  Project.  The  Saugus -Calypso  Unit  is  in  this  cate^ 
(Finding  12). 

23.  Proposed  projects  that  lie  within  the  boundaries  of  existing  successful 
projects  are  deironstrably  economically  feasible,  and  reservation  of  water  for  such 
projects  should  be  nade  (Findings  15  through  17) .  - 
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24.  Vnc   amount  of  \i?ater  necessary  for  the  purnose  of  the  reservation  is  the 
armunt  necessary  to  LrrL)'/ito  only  nroiccL:;  v/hich  are  flerionstrably  econonically  feasible 
and  vhich  are  likely  to  be  constructed  by  the  year  2000.  Demonstrably  feasible  pro- 
jects included  in  this  Application  and  the  amounts  of  x\7ater  reauired  for  their 
develoDTient  are  shcuvn  in  Table  BRP-2. 

TABLE  BRP-2 
DDDIJSTRABLY  FEASIBLE  PROJECTS 


Project 

Acres 

CO  be 

Irrigated 

Acre-Feet 
per  Year 

Peak 

Diversion 

(cfs) 

Terry  Unit  Additions 

Fallon  Unit  Additions 

Buffalo  Raoids  Project  Additions 

1,300 
800 

1.000 

5,031 
3,096 
3,870 

6.94 
4.27 
5.34 

TOTAL 

"3,100 

11,997 

16.55 

(Buffalo  Rapids  Project,  Application  Ho.  6294-r42ll,  p.  306;  Findings  15  through  17 
and  23). 

25.  It  is  established  to  the  satisfaction  of  the  Board  that  11,997  af/y  with 

a  maximum  diversionary  flow  rate  of  16.55  cfs  is  the  amount  of  water  necessary  for 

the  purpose  of  tine  reservation  to  the  year  2000  and  is  sufficient  to  irrigate  the 

3,100  acres  v^ch  are  additions  to  Terry  Unit,  Fallon  Unit,  and  Buffalo  Rapids 

Project  (Findings  7  through  24).  ■  - 

Findiii-^.s  Related  to  the  Public  Interest  (39-890(3)  (d)) . 

26.  Reservation  of  water  for  additional  irrigation  which  is  not  lilcely  to  be 
installed  by  the  year  2000  is  not  in  the  public  interest  because  the  permits  which 
are  junior  to  the  reservation  vrould  have  a  less  reliable  water  supply  as  a  result 
(Draft  EIS,  Vol.  II,  p.  256). 

27.  The  unused  part  of  a  reservation,  which  provides  no  benefits  to  the  reser- 
vation holder  because  it  is  unused,  imposes  unnecessary  costs  and  burdens  on  junior 
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permit  holders.  These  junior  pennit  holders  will  include  future  irrigators  who 
develop  with  a  permit  rather  tlian  with  reserved  water  and  municipalities  which  he" 
not  applied  for  a  reservation  (Finding  26) . 

28.  It  is  not  in  the  public  interest  to  grant  a  reservation  for  the  followi^ 

projects  because  it  is  likely  that  the  reserved  water  ijould  not  be  put  to  a  benel: 

use  and  would,  since  unused,  irrpose  costs  on  j'jnior  permit  holders: 

Cracker  Box  Colgate 

Stipek  Saugus -Calypso 

t4arsh  Behind  Glendive  Canal 

Haley  Terry  Bench 
(Findings  7  through  14  and  26-27) . 

29.  It  is  in  the  public  interest  that  water  be  reserved  for  land  which  is  p: 
of  the  existing  successful  projects  that  have  by  their  continued  operation  demons 
economic  feasibility  and  social  desirability.  Sufficient  water  should  be  reserve 
for  the  additions  to  the  Terry  Unit,  the  Fallon  Unit,  and  the  Bxiffalo  Rapids  Proj( 

Additions  (Findings  23  through  25). 

30.  Tne  Buffalo  Rapids  Project  has  an  established  plan  for  completion  of  th 
proposed  facilities  which  will  put  reserved  water  to  use  by  the  year  2000  (Buffal 
Rapids  Project,  Application  No.  6294-r42M) . 

31.  A  reservation  sufficient  to  irrigate  3,100  acres  is  in  the  public  inter 
because  it  is  reasonable  to  expect  that  the  Buffalo  Rapids  Project  will  irrigate 
these  acres  by  the  year  2000  (Finding  30) . 

32.  It  is  established  to  the  satisfaction  of  the  Board  that  the  reservation 
11,997  af/y  with  a  maxLmum  diversionary  flow  rate  of  16.55  cfs  to  be  used  to  irri 
additions  to  Terry,  Fallon,  and  Buffalo  Rapids  Units  is  in  the  public  interest  an 
that  there  will  be  progress  toward  completion  of  the  facility  and  acconplishment 
the  purpose  with  reasonable  diligence  in  accordance  witli  an  established  plan  (Fin 
26  through  31). 
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co:]CLuSio:is  of  ia;; 

1.  Chapter  3,  Title  39,  R.C...  1947.  and  in  particular,  Section  39-890,  R.C.M. 
1947,  authorizes  the  adoption  by  the  Montana  Board  of  TIatxjral  Resources  and  Conserva- 
tion of  orders  reserving  water  to  qualified  anolicants  for  reservations  of  water. 

2.  If  ordered  adonted,  a  raservation  must  be  ordered  adonted  in  accordance 
with  Chapter  S,  Title  89,  R.C.M.  1947,  and  any  rules  adopted  thereunder. 

3.  Tne  Applicant,  Buffalo  Rapids  Project,  is  a  political  subdivision  of  the 
State  of  Montana  and  as  such  is  entitled  to  apply  to  reserve  v;aters  within  the  State 
of  Montana  in  accordance  \<n.th  Section  89-390,  R.C.M.  1947,  and  any  rules  adopted 
thereunder . 

4.  All  pertinent  statutes  and  rules  of  the  State  of  Ifcfntana  have  been  adhered 
to  in  the  review  of  this  reservation  Aoplication,  both  by  the  Montana  Department  of 
Natural  Resources  and  Conservation  and  by  the  Montana  Board  of  Natural  Resources  and 
Conservation. 

5.  Based  upon  the  above  Findings  of  Fact,  and  snecifically  based  upon  any 
condition,  linitation  or  ncdification  of  the  full  Application  appearing  in  said 
Findings,  all  pertinent  criteria  delineated  in  Section  89-890,  R.C.M.  1947,  and  any 
rules  adopted  thereunder  providing  for  the  adoption  of  an  order  reserving  water  have 
been  met. 

6.  tfothing  found  herein  ha?  bearing  upon  the  status  of  water  rights  clained 
by  the  Applicant  other  than  those  herein  newly  applied  for,  nor  does  anything  found 
herein  loave  bearing  on  the  status  of  clained  water  rights  of  any  other  narty  except 
in  relation  to  those  rights  herein  newly  applied  for,  to  the  extent  necessary  to 
reach  a  conclusion  herein. 
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BEFORE  THE  BOARD  OF 
NATURAL  RESOURCES  AND  CONSERVATION 
OF  THE  STATE  OF  MONTANA 


IN  THE  MATTER  OF  APPLICATION  FOR 
RESERVATION  OF  WATER  NO.  9931-r 
BY  THE  MONTANA  DEPARTMENT  OF  STATE 
LANDS 


FINDINGS  OF  FACT  AND  CON- 
CLUSIONS OF  LAW  CF  APPLI- 
CATION NO.  9931-r 


The  above-entitled  matter  came  on  regularly  for  hearing  startin 
on  or  about  August  10,  1977,  in  Billings,  Montana,  before  the  Montan 
Board  of  Natural  Resources  and  Conservation  and  its  duly  appointed 
Hearing  Examiner,  James  Driscoll.'  The  Applicant  appeared  by  and 
through  its  counsel  of  record,  John  Norht  and  David  Woodgerd.   The 
Montana  Department  of  Natural  Resources  and  Conservation  appeared  by 
and  through  its  counsel  of  record,  Richard  Gordon.   The  Montana  De- 
partment of  Health  and  Environmental  Sciences  appeared  by  and  throug 
its  counsel  of  record,  Mona  Jamison,   The  Montana  Department  of  Fish 
and  Game  appeared  by  and  through  its  counsel  of  record,  F.  Woodside 
Wright  and  Clayton  Herron.   The  fourteen  applicant  conservation  dis- 
tricts appeared  by  and  through  their  counsel  of  record,  Gary  Spaeth. 
Utah  International,  Inc.,  appeared  by  and  through  its  counsel,  of  re- 
cord, Urban  Roth.   The  Montana  Power  Company  appeared  by  and  through 
its  counsel  of  record,  Robert  Woodahl..  Intake  Water  Company  appeare 
by  and  through  its  counsel  of  record,  Henry  Loble.   Trout  Unlimited 
and  the  Federation  of  Fly  Fishermen  appeared  by  and  through  their 
counsel  of  record,  James  Goetz.   VJitnesses  v;ere  duly  svjorn,  and  oral 
and  documentary  evidence  was  introduced. 
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The  Board,  having  read  and  fully  considered  the  complete  record, 
makes  the  following  Findings  of  Fact  and  Conclusions  of  Law  relating 
to  the  Montana  Department  of  State  Lands,  Application  No.  9931-r: 
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FINDIMGS  OF  FACT 

1.  Tlie  >bntana  Department  of  State  Lands  has  applied  for  a  reservation  of 
21,429  acre- feet  of  water  per  year  (af/y)  with  a  maximum  diversionary  flow  rate 
of  143.64  cubic  feet  per  second  (cfs)  in  order  to  provide  water  for  full- service 
irrigation  of  7,143  acres  in  Park,  Sweet  Grass,  Carbon,  Big  Horn,  Yellowstone, 
Treasure,  Rosebud,  Custer,  Prairie,  Dawson,  and  Richland  counties.  Proposed 
diversions  are  from  the  Yellowstone,  Powder,  Tongue,  and  Big  Horn  rivc-s  and 
small  tributaries  of  the  Yellowstone  River  (Montana  Department  of  State  Lands, 
Application  No.  9931-r,  pp.  3  through  5). 

Findings  Related  to  the  Purpose  of  the  Reservation  (89-890(3) (a)) . 

2.  The  purpose  of  this  reservation  is  to  ensure  that  water  will  be  availab 
for  the  expansion  of  irrigation  on  land  managed  by  the  Montana  Department  of 
State  Lands  (Montana  Department  of  State  Lands,  Application  No.  9931-r,  p.  1). 

3.  It  is  established  to  the  satisfaction  of  the  Board  that  a  purpose  of 
the  reservation  has  been  shown  (Finding  2) . 

Findings  Related  to  the  Need  for  the  Reservation  (89-890(3) (b)) . 

4.  A  reservation  of  water  is  needed  because  it  will  secure  a  priority 
date  for  future  development  that  is  earlier  than  the  priority  dates  such  develops 
would  have  if  permits  were  obtained  inmediately  before  construction  or  use  began 
(Draft  EIS,  Vol.  I,  p.  1). 

5.  A  reservation  of  water  is  needed  because  there  is  conpetition  for 
water  in  the  Yellowstone  Basin  which  may  affect  the  ability  of  the  Applicant  to 
obtain  a  water  right  by  permit  in  the  future  (Montana  Department  of  State  Lands, 
Application  No.  9931-r,  p.  1). 

6.  The  Resource  Development  Bureau  of  the  Department  of  State  Lands  fully 
intends  to  develop  all  the  irrigable  school  trust  land  in  the  Yellowstone  River 
Basin  which  is  suitable  for  full  service  irrigation  (Tr.  Vol.  3,  pp.  36-37). 
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7.  Under  t±ie  current  budget  limitations,  it  will  take  a  nuiber  of  years 
to  develop  the  irrigable  school  trust  land  in  the  Yellowstone  River  Basin  (Tr. 
Vol.  3,  pp.  36-37). 

8.  Application  for  Reservation  No.  9931-r  is  needed  to  insure  the  availability 
of  water  in  the  Yella^?stone  River  Basin  to  develop  school  trust  lands  which 

cannot  be  developed  in  the  near  future  due  to  the  above  budget  limitations  (Tr. 
Vol.  3,  p.  48). 

9.  It  is  established  to  the  satisfaction  of  the  Board  that  the  need  for 
a  reservation  of  water  in  some  amount  has  been  shown  (Findings  4  and  5) . 
Findings  Related  to  the  Amount  of  Water  Necessary  for  the  Purpose  of  the 
Reservation  (89-890(3) (c)). 

10.  This  Application  requests  water  for  39  separate  projects  which  are 
identified  by  project  nunfcers  (Montana  Department  of  State  Lands,  Application 
No.  9931-r,  pp.  3  through  5). 

11.  Although  no  significant  irrigatiaii  development  can  occur  In  the  Tongue 
River  Subbasin  unless  new  storage  is  developed,  the  Departinent  of  State  Lands 
requested  a  reservation  for  four  projects  that  would  use  the  Tongue  River  Reservoir 
(Draft  EIS,  Vol.  II,  p.  244;  and  Department  of  State  Lands  Application,  p.  3). 

12.  However,  no  significant  additional  irrigation  development  can  occur  in 
the  Tongue  River  Subbasin  unless  new  storage  is  developed  (Draft  EIS,  Vol.  II, 
p.  244). 

13.  The  Department  of  State  Lands  has  not  addressed  itself  to  any  plans 
for  storage  in  the  Tongue  River  Subbasin. 

14.  Ihe  Montana  Department  of  Natural  Resources  and  Conservation  has 
applied  for  a  reservation  of  all  the  unappropriated  water  in  the  Tongue  River  in 
order  to  provide  such  needed  storage  to  all  existing  and  potential  water  users 

in  the  Tongue  River  Subbasin  by  enlarging  the  Department's  existing  and  presently 
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fully  cormitted  Tongue  River  Reservoir  storage  facility  (Draft  Addendum  EIS,  p. 

15). 

15.  A  major  purpose  of  the  Montana  Department  of  Natural  Resources  and 
Conservation  reservation  is  to  provide  the  storage  necessary  for  additional 
irrigation  water  in  the  Tongue  River  Subbasin  (Draft  Addendum  EIS,  p.  15). 

16.  With  the  expansion  of  the  existing  state-owned  ntiltipurpose  reservoir 
on  the  Tongue  River,  there  will  be  sufficient  storage  for  the  amount  ^f  water 
requested  from  the  Tongue  River  by  the  Department  of  State  Lands  in  Application 
9931-r. 

17.  The  Department  of  Natural  Resources  has  been  granted  a  reservation  for 
storage  of  450,000  acre- feet  per  year  of  water  from  the  Tongue  River  subject  to 
the  condition  that  part  of  the  reservation  be  used  to  meet  the  request  of  the 
Department  of  State  Lands  in  Application  9931-r  for  1 ,431  acre- 
feet  per  year  from  the  Tongue  River  (Board  Findings  of  Fact  -  Department  of 
Natural  Resources  and  Conservation  56) . 

18.  Projects  6,  7,  and  8  of  the  Department  of  State  Lands  Application  were 
drawn  by  the  Department  of  State  Lands  from  the  Application  (Department  Q.f 

State  Lands  Finding  of  Fact  17) . 

19.  Project  6,  7,  and  8  were  projects  that  needed  water  from  the  Pcwder 
River. 

20.  There  is  no  need  for  a  water  reservation  from  the  Pcwder 
River  for  the  Department  of  State  Lands  in  Application  9931-r. 

21.  Seven  tracts  (project  nos.  9,  11,  12,  18,  19,  27  and  42)  of  the  Depart 
of  State  Lands  Application  have  less  than  a  one-to-one  cost  benefit  ratio  and 
are  not  economically  feasible  (Department  of  State  Lands  Application,  9931-r) . 

22.  Of  the  39  projects  which  were  finally  identified  by  the  Department  of 

State  Lands  as  being  projects  in  need  of  water  reservations,  only  27  can  be 

considered  as  economically  feasible  and  not  part  of  the  Tongue  River  Subbasin 

(Findings  16,  17  and  21). 
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23.  The  payment  capacity  consists  of  total  revenue  minus  all  costs,  except 
irrigation  v;ater  costs,  and  is  the  maximum  amount  an  investor  could  pay  for 
irrigation  water  v^hile  maintaining  a  profitable  operation  (Montana  Department  of 
State  Lands,  Application  No.  9931-r,  p.  8). 

24.  For  all  projects  in  this  Application,  the  payment  capacity  for  the 
investments  required  by  the  >bntana  Department  of  State  Lands  is  $46.32  per  acre 
and  the  payment  capacity  for  the  investments  required  by  the  lessees  of  state 
lands  is  $57.76  per  acre  (Montana  Department  of  State  Lands,  Applicaf'on  No. 
9931-r,  p.  10). 

25.  Projects  10,  13  through  17,  20  through  26,  and  29  through  41  are 
economically  feasible  and  have  an  adequate  water  supply.  It  is  reasonable  that 
the  Montana  Department  of  State  Lands  will  irrigate  all  the  projects  proposed  in 
the  Application  which  are  economically  feasible  and  for  which  water  is  available. 
Such  projects  total  4,286  acres  and  need  12,858  af/y  with  a  maxinun  diversionary 
flow  rate  of  86.11  cfs  (Montana  Department  of  State  Lands,  Application  No.  9931- 
r;  Findings  7  through  18).  t 

26.  The  Department's  plan  is  to  begin  construction  of  the  projects  in  the 
near  future  but  it  cannot  complete  construction  for  a  nurrfjer  of  years  since  it 
is  funded  on  a  yearly  basis  and  receives  enough  money  in  a  single  year  to 
construct  only  a  few  projects.  The  Department  intends  to  develop  all  the  projects 
by  the  year  2000.  The  target  date  which  has  been  set  is  December,  2000  (Applica- 
tion No.  9931-r). 

27.  It  is  established  to  the  satisfaction  of  the  Board  that  12,858  af/y 

and  a  maxirum  diversionary  flcn>7  rate  of  86.11  cfs  is  the  amount  of  water  necessary 

for  the  purpose  of  the  reservation  to  the  year  2000  from  the  Yellowstone  and  Big 
Horn  Rivers. 

28.  It  is  further  established  by  the  Board  that  a  condition  of  the  reservation 

of  water  granted  to  the  Department  of  Natural  Resources  is  that  part  of  the 
reservation  is  to  be  used  to  meet  the  request  of  the  Department  of  State  Lands 
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reservation  request  in  Application  9931-r  for  1 ,431        acre-feet  per   year 

from  the  Tongue  River  Rerervoir. 

Findinp,s  Related  to  the  Public  Interest  (39-890(3)  (d)) . 

29.  A  reservation  of  12,858  af/y  and  a  maxiinum  diversionary  flow  rate  of 
86.11  cfs  is  in  the  public  interest  because  it  is  reasonable  to  expect  that  the 
Montana  Department  of  State  Lands  will  put  the  water  to  beneficial  ure   from  the 

Yellowstone  and  Big  Horn  Rivers  (Application  No.  9931-r), 

30.  The  Resource  Development  Bureau's  budget  allows  only  a  limited  number 

of  projects  to  be  conpleted  each  year  on  a  state-wide  basis  (Tr.  Vol.  3,  p.  36- 
37). 

31.  It  is  established  to  the  satisfaction  of  the  Board  that  the  reservatior 
of  12,858  af/y  and  a  maximum  diversionary  flow  rate  of  86,11  cfs  is  in  the 
public  interest  and  that  there  will  be  progress  toward  conpletion  of  the  facility 
and  accomplishment  of  the  purpose  with  reasonable  diligence  in  accordance  with 
an  established  plan  (Findings  29  and  30) . 

CONCLUSIONS  OF  LAW 

1.  Chapter  8.  Title  89,  R.C.M.  1947,  and  in  particular.  Section  89-890, 
R.C.M.  1947,  authorize  the  adoption  by  the  Montana  Board  of  Natural  Resources 
and  Conservation  of  orders  reserving  water  to  qualified  applicants  for  reservatic 
of  water. 

2.  If  ordered  adopted,  a  reservation  must  be  ordered  adopted  in  accordanc( 
with  Chapter  8,  Title  89,  R.C.M.  1947,  and  any  rules  adopted  thereunder. 

3.  The  Applicant,  Montana  Department  of  State  Lands,  is  an  agency  of  the 
State  of  Montana  and  as  such  is  entitled  to  apply  to  reserve  waters  within  the 
State  of  Montana  in  accordance  with  Section  89-890,  R.C.M.  1947,  and  any  rules 
adopted  thereunder. 
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4.  All  pertinent  statutes  and  rules  of  the  State  of  Montana  have  been  ad- 
hered to  in  review  of  this   reservation  application,  both  by  the  Montana  Department 
of  Natural  Resources  and  Conservation  and  by  the  Montana  Board  of  Natural  Resources 
and  Conservation . 

5.  Based  upon  the  above  Findings  of  Fact,  and  specifically  based  upon  any 
condition,  limitation,  or  modification  of  the  full  application  appearing  in  said 
Findings,  all  pertinent  criteria  delineated  in  Section  89-890,  R.C.M.  1947,  and 
any  rules  adopted  thereunder  providing  for  the  adoption  of  an  order  reserving 
water  have  been  met. 

6.  Nothing  found  herein  has  bearing  upon  the  status  of  \^teT   rights 
claimed  by  the  Applicant  other  than  those  herein  newly  applied  for,  nor  does 
anything  found  herein  have  bearing  on  die  status  of  claimed  water  rights  of  any 
other  party  except  in  relation  to  those  rights  herein  n^'-^''"  app''"'.ed  for,  to  the 
extent  necessary  to  reach  a  conclusion  herein. 


\ 
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BEFORE  THE  BOARD  OF 
NATURAL  RESOURCES  AND  CONSERVATION 
OF  THE  STATE  OF  MONTANA 


IN  THE  MATTER  OF  APPLICATION  FOR 
RESERVATION  OF  WATER  NO.  9933 -r 
BY  THE  MONTANA  DEPARTMENT  OF  STATE 
LANDS 


FINDINGS  OF  FACT  AND  CON- 
CLUSIONS OF  LAW  OF  APPLI- 
CATION NO.  9933-r 


The  above-entitled  matter  came  on  regularly  for  hearing  startin 
on  or  about  August  10,  1977,  in  Billings,  Montana,  before  the  Montan 
Board  of  Natural  Resources  and  Conservation  and  its  duly  appointed 
Hearing  Examiner,  James  Driscoll."  The  Applicant  appeared  by  and 
through  its  counsel  of  record,  John  North  and  David  Woodgerd.   The 
Montana  Department  of  Natural  Resources  and  Conservation  appeared  by 
and  through  its  counsel  of  record,  Richard  Gordon.   The  Montana 
Depart:ment  of  Health  and  Environmental  Sciences  appeared  by  and  thro 
its  counsel  of  record,  Mona  Jamison.   The  Montana  Department  of  Fish 
and  Game  appeared  by  and  through  its  counsel  of  record,  Gary  Spaeth. 
Utah  International,  Inc.,  appeared  by  and  through  its  counsel  of  re- 
cord, Urban  Roth.   The  Montana  Power  Company  appeared  by  and  through 
its  counsel  of  record,  Robert  Woodahl.   Intake  Water  Company  appeare 
by  and  through  its  counsel  of  record,  Henry  Loble.   Trout  Unlimited 
and  the  Federation  of  Fly  Fishermen  appeared  by  and  through  their 
counsel  of  record,  James  Coetz.   V/itnesses  were  duly  sv7orn,  and  oral 
and  documentary  evidence  was  introduced. 

The  Board,  having  read  and  fully  considered  the  complete  record 

makes  the  following  Findings  of  Fact  and  Conclusions  of  Law  relating  to  the 

Montana  Department  of  State  Lands,  Application  No.  9933-r: 
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FTL'IDUiGS  OF  FACT 

1.  The  Mcjntana  Department  of  State  Lands  has  applied  for  a  reservation  of 
30,898  acre- feet  of  water  per  year  (af/y)  with  a  maximun  diversionary  flew  rate 
of  218.03  cubic  feet  per  second  (cfs)  in  order  to  irrigate  10,875.62  acres  of 
land  which  adjoin  and  are  part  of  irrigation  projects  for  which  conservation 
districts  have  also  requested  a  reservation  of  water  (Montana  Departirjent  of  State 
Lands,  Application  9933-r,  p.  1). 

Findings  Related  to  the  Purpose  of  the  Reservation  (89-890(3) (a)) . 

2.  The  purpose  of  this  reservation  is  to  ensure  that  water  will  be  available 
for  the  expansion  of  irrigation  on  land  managed  by  the  Montana  Department  of 
State  Lands  (Montana  DeparQnent  of  State  Lands,  Application  No.  9933-r,  p.  2). 

3.  It  is  established  to  the  satisfaction  of  the  Board  that  a  purpose  of 
the  reservation  has  been  shown  (Finding-  2) . 

Findings  Related  to  the  Need  for  the  Reservation  (89-890(3) (b)) . 

4.  A  reservation  of  water  is  needed  because  it  will  secure  a  priority 

date  for  future  development  that  is  earlier  than  the  priority  dates  such  developments 
would  have  if  permits  were  obtained  intnediately  before  construction  or  use  began 
(Draft  EIS,  Vol.  I.  p.  1). 

5.  A  reservation  of  water  is  needed  because  there  is  conpetition  for 
water  in  the  Yellowstone  Basin  which  may  affect  the  ability  of  the  Applicant  to 
obtain  a  water  right  by  permit  in  the  future  (Montana  Departirvent  of  State  Lands , 
Application  No.  9933-r,  p.  1). 

6.  The  Resource  Development  Bureau  of  the  Department  of  State  Lands  fully 
intends  to  develop  all  the  irrigable  school  trust  land  in  the  Yellowstone  River 
Basin  which  is  suitable  for  full  service  irrigation  (Tr.  Vol.  3,  pp.  36-37). 

7.  Under  the  current  budget  limitations,  it  will  take  a  nimber  of  years 
to  develop  the  irrigable  school  trust  land  in  the  Yellowstone  River  Basin  (Tr. 
Vol.  3.  pp.  36-37). 
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8.  Application  for  Reservation  No.  9933-r  is  needed  to  insure  the  avail- 
ability of  water  in  the  Yellowstone  River  Basin  to  develop  school  trust  lands 
which  cannot  be  developed  in  the  near  future  due  to  the  above  budget  limitations 

(Tr.  Vol.  3,  p.  48). 

9.  It  is  established  to  the  satisfaction  of  the  Board  that  the  need  for 
a  reservation  of  water  in  some  amount  has  been  shown  (Findings  4  and  5) . 
Findings  Related  to  the  Amount  of  Water  Necessary  for  the  Purpose  of  the 
Reservation  (89-890(3) (c)) . 

10.  The  Department  of  State  Lands  has  requested  a  water  reservation  of 
4,618  acre-feet  per  year  from  the  Powder  River  to  be  used  to  irrigate  1,508  acres 
(Department  of  State  Lands,  Application  9933-r). 

11.  No  significant  additional  irrigation  development  can  occur  in  the  Powdei 
Subbasin  unless  storage  is  developed  (DFaft  EIS,  Vol.  II,  p.  248). 

12.  The  Montana  Department  of  State  Lands  has  submitted  no  plans  for 
development  of  the  needed  storage  for  the  Powder  Pdver  Subbasin. 

13.  Because  of  the  lack  of  storage  and  because  of  no  future  plans  for 
storage  a  reservation  for  4,613  acre-feet  per  year  from  the  Powder  River  will  not 
be  granted  to  the  Department  of  State  Lands  (Draft  EIS,  Vol.  II,  p.  248). 

14.  The  Department  of  State  Lands  has  requested  a  water  reservation  of 
390  acre- feet  per  year  from  the  Tongue  River  to  be  used  to  irrigate  130  acres 
(Department  of  State  Lands ,  Application  No .  9933-r) . 

15.  No  significant  additional  irrigation  development  can  occur  in  the  Tongu 
Subbasin  unless  new  storage  is  developed  (Draft  EIS,  Vol.  II,  p.  244). 

16.  The  MDntana  Department  of  State  Lands  has  submitted  no  plans  for 
development  of  the  needed  storage  for  the  Tongue  River  Subbasin  (Draft  EIS,  Vol. 
II,  p.  248). 
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17.  The  Montana  Dc^pnrtment  of  IlnCurnl  Resources  and  Conservation  has  been 
granted  a  reservation  which  would  develop  storage  for  all  of  the  unappropriated 
water  in  the  Tongue  River  in  order  to  effectively  store  and  manage  the  increased 
reservoir  capacity  that  would  be  realized  by  enlarging  the  existing  Tongue  River 
facility  (Board  Finding  56,  Application  9942-r42C) . 

13.  A  condition  of  the  Department  of  Natural  Resources  water  reservation 
of  450,000  acre- feet  per  year  of  water  fron  the  Tongue  River  is  that  part  of  the 
reservation  be  used  to  meet  the  request  of  the  Department  of  State  Lands  in 
Application  9933-r  for  390  acre- feet  per  year  for  13C  acres  fror:  tiie  Tonexie  River 
(ooarr.  Findiiij;  56  for  ^r)"ILcation  '3?^'l:-r42C) . 

19.  Application  No.  9933-r  requires  diversion  facilities  vMch  vd.ll  be 
constructed  according  to  the  plans  of  the  Conservation  Districts  and  the  rules 
and  regulations  adopted  by  the  Board  of -Land  Cormissioners  (Application  No. 
9933-r,  pp.  2  through  4). 

20.  The  Department's  plan  is  to  begin  construction  of  the  projects  in  the 
near  future  but  it  cannot  conplete  construction  for  a  number  of  years  since  it 

is  funded  on  a  yearly  basis  and  receives  enough  money  in  a  single  year  to  construct 
only  a  few  projects.  The  Department  intends  to  develop  all  the  projects  by  the 
year  2000  (Application  No.  9933-r). 

21.  Since  the  school  trust  lands  in  Application  No.  9933-r  will  be  included 
in  projects  developed  by  the  Conservation  Districts,  information  as  to  soil 
classification  and  economic  feasibility  is  contained  in  the  Conservation  District 
Applications  and  is  not  repeated  in  this  Application  (Testinony  of  Randall 
Biehl). 

22.  It  is  established  to  the  satisfaction  of  the  Board  that  25,889. 7"]  af/y 
with  a  maximum  diversionary  flew  rate  of  165.2  cfs  is  the  amount  of  water  necessary 
for  irric;ating  9,2?6  acres  from  water  of  the  Yellovstone  Riwr. 
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Findings  Related  to  tihe  P.iblic  Interest  (89-o90(3)  (d))  . 

23.  New  irrigation  will  increase  income  in  the  rep.ion,  both  for  the  farmers 
that  will  install  the  systems  and  for  the  businesses  that  will  enjoy  increased 
sales  resulting  from  the  increase  in  agricultural  income.  New  irrigation  v/ill 
increase  both  the  number  of  on- farm  and  off-farm  jobs  (Draft  EIS,  Vol.  I,  p.  156) 

24.  Apolication  No.  9933-r  is  in  the  public  interest  because  it  will  benef: 
agricixLture  and  the  general  economy  of  the  state  (Application  I'fo.  9933-r,  p.  2). 

25.  Application  'to.  9933-r  is  in  the  public  interest  because  it  will  allcw 
the  developn^nt  of  State  of  >bntana  school  trust  land  in  the  Yello^vstone  River 
Basin  which  will  increase  revenues  to  schools  of  ftoitana  (Application  No.  9933-r, 

26.  A  reservation  of  25,889.78  af/y  and  a  maximum  flow  rate  of  185.2  cfs 
for  irrigating  9,236  acres  is  in  the  public  interest  because  it  is  reasonable  to 
expect  that  the  Tbntana  Department  of  State  Lands  will  put  this  T^jater  to  benefic: 
use  Cfontana  Department  of  State  Lands,  Application  ^fo.  9933-r). 

27.  It  is  established  to  the  satisfaction  of  the  Board  that  the  reservatioi 
of  25,389.78  af/y  and  a  maximum  flow  rate  of  185.2  cfs  for  irrigation  of  9,236  ai 
is  in  the  public  iiiterest  and  that  tliere  will  be  progress  toward  comnletion  of  ti 
facility  and  accomolishment  of  the  purpose  of  the  reservation  with  reasonable 
diligence  in  accordance  with  an  established  plan  (Findings  3  througl"!  20)  . 

OONCLL'SIONS  OF  lAW 

1.  Chapter  3,  Title  89,  R.C.M.  1947,  and  in  particular.  Section  89-890, 
R.C.M.  1947,  authorize  the  adootion  by  the  1-bntana  Board  of  Natural  Resources  an^ 
Conservation  of  orders  reserving  water  to  qualified  applicants  for  reservation  o 
vrater. 

2.  If  ordered  adopted,  a  reservation  must  be  ordered  adopted  in  accordano 
with  Chapter  8,  Title  89,  R.C.M.  1947,  and  any  rules  adopted  thereunder. 
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3.  The  Applicant,  Montana  Department  of  State  Lands,  is  an  agency  of  the 
State  of  Montana  and  as  such  is  entitled  to  apply  to  reserve  waters  within  the 
State  of  Mcxitana  in  accordance  with  Section  89-890,  R.C.M.  1947,  and  any  rules 
adopted  thereunder. 

4.  All  pertinent  statutes  and  rules  of  the  State  of  Montana  have  been  ad- 
hered to  in  review  of  this  reservation  application,  both  by  the  Montana  Department 
of  Natural  Resources  and  Conservation  and  by  the  Montana  Board  of  WaL..iral  Resources 
and  Conservation. 

5.  Based  upon  the  above  Findings  of  Fact,  and  specifically  based  vqson  any 
condition,  limitation,  or  modification  of  the  full  application  appearing  in  said 
Findings,  all  pertinent  criteria  delineated  in  Section  89-890,  R.C.M.  1947,  and 
any  rules  adopted  thereunder  providing  for  the  adoption  of  an  order  reserving 
water  have  been  met. 

6.  Nothing  found  herein  has  bearing  upon  the  status  of  water  rights 
claimed  by  the  Applicant  other  than  those  herein  newly  applied  for,  nor  does 
anything  found  herein  have  bearing  on  the  status  of  claimed  water  rights  of  any 
other  party  except  in  relation  to  those  rights  herein  newly  applied  for,  to  the 
extent  necessary  to  reach  a  conclusion  herein. 
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BEFORE  THE  BOARD  OF 
NATURAL  RESOURCES  AND  CONSERVATION 
OF  THE  STATE  OF  MONTANA 


IN  THE  IIATTER  OF  APPLICATION  FOR 
RESERVATION  OF  VJATER  NO.  9934-r 
BY  THE  MONTANA  DEPARTMENT  OF  STATE 
LANDS 


FINDINGS  OF  FACT  \ND  CON- 
CLUSIONS OF  LAW  OF  APPLI- 
CATION NO.  9934-r 


The  above-entitled  matter  came  on  regularly  for  hearing  starti 
on  or  about  August  10,  1977,  in  Billings,  Montana,  before  the  Monta 
Board  of  Natural  Resources  and  Conservation  and  its  duly  appointed 
Hearing  Examiner,  James  Driscoll.   The  Applicant  appeared  by  and 
through  its  counsel  of  record,  John  North  and  David  Woodgerd.   The 
Montana  Department  of  Natural  Resources  and  Conservation  appeared  b 
and  through  its  counsel  of  record,  Richard  Gordon.   The  Montana 
Department  of  Health  and  Environmental  Sciences  appeared  by  and  thr 
its  counsel  of  record,  Mona  Jamison.   The  Montana  Department  of  Fis 
and  Game  appeared  by  and  through  its  counsel  of  record,  F.  Uoodsite 
and  Clayton  Herron.   The  fourteen  applicant  conservation  districts 
appeared  by  and  through  their  counsel  of  record,  Gary  Spaeth.   Utat 
International,  Inc.,  appeared  by  and  through  its  counsel  of  record. 
Urban  Roth.   The  Montana  Poi/er  Company  appeared  by  and  through  its 
counsel  of  record,  Robert  Woodahl.   Intake  Water  Company  appeared  I 
and  through  its  counsel  of  record,  Kenry  Loble.   Trout  Unlimited  ar 
the  Federation  of  Fly  Fishermen  appeared  by  and  through  their  couns 
of  record,  James  Goetz.   Witnesses  were  duly  sworn,  and  oral  and 
documentary  evidence  was  introduced. 
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The  Board,  having  read  and  fully  considered  the  complete  record, 
makes  the  following  Findings  of  Fact  and  Conclusions  of  Law  realting 
to  the  Montana  Department  of  State  Lands,  Application  No.  9934-r: 

FINDHIGS  OF  FACT 

1.  The  Montana  Department  of  State  Lands  has  applied  for  a  reservation  of 
15,078  acre- feet  of  water  per  year  (af/v)  in  order  Ho   irrigate  10,270  acres  by 
waterspreading .  No  maximum  flew  rate  has  been  requested.  Diversions  are  requested 
from  numerous  tributaries  of  the  Yellowstone  River  and  would  be  located  in 
Rosebud,  Treasure,  Sweet  Grass.  Big  Horn,  Yellowstone,  Richland,  Prairie,  Dawson, 
Powder  River,  and  CXister  counties  (>tontana  Department  of  State  Lands,  Application 
^^o.  9934-r,  pp.  2  through  17). 

Findings  Related  to  the  Purpose  of  the  Reservation  (89-890(3) (a)) . 

2.  The  purpose  of  this  reservation  is  to  ensure  that  water  will  be  available 
for  the  expansion  of  irrigation  on  land  managed  by  the  Montana  Department  of 
State  Lands  (Montana  Department  of  State  Lands ,  Application  No .  9934-r ,  p .  1) . 

3.  It  is  established  to  the  satisfaction  of  the  Board  that  a  purpose  of 
the  reservation  has  been  shown  (Finding  2) . 

Findings  Related  to  the  Need  for  the  Reservation  (89-890(3) (b)) . 

4.  The  Resource  Development  Bureau  fully  intends  to  develop  all  the  irrigable 
school  tnast  land  in  the  Yellowstone  River  Basin  which  is  suitable  for  water 
spreading  irrigation  (Tr .  Vol .  3 ,  pp .  36  and  37) . 

5.  Under  the  current  budget  limitations,  it  will  take  a  number  of  years  to 
develop  the  irrigable  school  trust  land  in  the  Yellowstone  River  Basin  (Tr.  Vol. 
3,  pp.  36  and  37). 

6.  Application  for  Reservation  No.  9934-r  is  needed  to  insure  the  availability 
of  water  in  the  Yellowstone  River  Basin  to  develoD  school  trust  lands  which 
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cannot  be  developed  in  the  near  future  due  to  the  above  budget  limitations  (Tr. 
Vol.  3,  pp.  23  and  24). 

7.  It  is  established  to  the  satisfaction  of  the  Board  that  a  need  for  the 

reservation  has  been  shown. 

Findings  Related  to  the  Amount  of  Water  Necessary  for  the  Purpose  of  the  Reserv 
(89-898(3) (c)). 

8.  The  reservation  of  water  requested  by  the  Department  of  Stc^e  Lands  wi 
used  for  waterspreading  irrigation. 

9.  Tae  amount  of  water  necessary  for  water  spreading  irrigation  of  school 
trust  land  is  15,078  acre-feet  based  on  10,270  new  acres  of  school  trust  land  b 
feasible  for  water  spreading  irrigation  projects  and  approximately  1.5  acre-fee 
the  amount  of  water  needed  per  acre  per  year  to  adequately  supply  a  water  sprea 
irrigation  project  (Application  No.  9934-r,  pp.  3  through  8). 

10.  It  has  been  established  to  the  satisfaction  of  the  Board  that  15,078  a 
feet  to  be  used  to  waterspread  irrigate  10,270  new  acres  is  the  amount  necessai 
for  the  purpose  of  the  reservation  to  the  year  2000. 

Findings  Related  to  the  Public  Interest  (89-890(3) (d)) . 

11.  There  are  many  State  Lands  that  can  be  put  to  more  profitable  use  in  t 
future  by  use  of  proper  irrigation. 

12.  If  State  Lands  are  properly  irrigated  and  crops  are  grown,  it  will  be 
the  public  interest  in  that  there  will  be  a  better  return  of  profits  from  these 
State  Lands. 

13.  It  has  been  established  to  the  satisfaction  of  the  Board  that  15,078  i 
feet  to  be  used  to  water  spread  irrigate  10.270  new  acres  is  in  the  public  intt 

CONCLUSIONS  OF  LAW 
1.  Cnapter  8,  Title  89,  R.C.M.  1947,  and  in  particular,  Section  89-890  R. 
1947,  authorize  the  adoption  by  the  ^bntana  Board  of  Natural  Resources  and  Cons 
of  orders  reserving  iiiater  to  qualified  applicants  for  reservation  of  water. 
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2.  If  ordered  adopted,  a  reservation  must  be  ordered  adooted  in  accordance 
with  Chapter  8,  Title  89,  R.C.M.  1947,  and  any  rules  adopted  thereunder. 

3.  The  Applicant,  Montana  Department  of  State  Lands,  is  an  agency  of  the 
State  of  Montana  and  as  such  is  entitled  to  apply  to  reserve  waters  within  the 
State  of  Montana  in  accordance  with  Section  89-890,  R.C.M.  1947,  and  any  rules 
adopted  thereunder. 

4.  All  pertinent  statutes  and  rules  of  the  State  of  Montana  tiave  been  adhered 
to  in  the  revie//  of  this  reservation  Application,  both  by  the  Montana  Department  of 
Natural  Resources  and  Conservation  and  by  the  Montana  Board  of  Natural  Resources 
and  Conservation. 

5.  Based  upon  the  above  Findings  of  Fact,  and  specifically  based  upon  any 
condition,  limitation,  or  modification  of  the  full  Application  appearing  in  said 
Findings,  all  pertinent  criteria  delineated  at  Section  89-890,  R.C.M.  1947,  and  any 
rules  adopted  thereunder  providing  for  the  adoption  of  an  order  reserving  water 
have  been  met. 

6.  Nothing  found  herein  has  bearing  upon  the  status  of  water  rights  claimed 
by  the  Applicant  other  than  those  herein  newly  applied  for,  nor  does  anything  found 
herein  have  bearing  on  the  status  of  claimed  water  rights  of  any  other  party  except 
in  relation  to  those  rights  herein  newly  applied  for,  to  the  extent  necessary  to 
reach  a  conclusion  herein. 


■:x 
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BEFORE  THE  BOARD  OF 
NATURAL  RESOURCES  AND  CONSERVATION 
OF  TKE  STATE  OF  MONTANA 


) 

IN  THE  MATTER  OF  APPLICATION  FOR        )    FINDINGS  OF  FACT  AND  CON- 
RESERVATION  OF  WATER  NO.  12334- 01 -r     )    CLUSIONS  OF  LAW  OF  APPLI- 
BY  THE  UNITED  STATES  BUPvEAU  OF  LAND     )    CATION  NO.  12334-01-r 
I'IA^iAGE:lENT 


) 


The  above-entitled  matter  came  on  regularly  for  hearing  startin 
on  or  about  September  21,  1977,  in  Billings,  Montana,  before  the 
Montana  Board  of  Natural  Resources  and  Conservation  and  its  duly 
appointed  Hearing  Examiner,  Janes  Driscoll.   The  Applicant  appeared 
by  and  through  its  counsel  of  record,  Thomas  Gai.   The  Montana  Depar 
ment  of  Natural  Resources  and  Conservation  aopeared  by  and  through 
its  counsel  of  record,  Richard  Gordon.   The  Montana  Department  of 
Health  and  Environmental  Sciences  appeared  by  and  through  its  counse 
of  record,  Mona  Jamison.   The  Montana  Department  of  Fish  and  Game 
appeared  bv  and  through  its  counsel  of  record,  F.  Woodside  VJright  ar 
Clayton  Herron.   The  fourteen  applicant  conservation  districts  appe^ 
by  and  through  their  counsel  of  record,  Gary  Spaeth.   Utah  Interanti 
Inc.,  appeared  by  and  through  its  counsel  of  record.  Urban  Roth.   Ii 
take  Water  Company  appeared  by  and  through  its  counsel  of  record, 
Henry  Loble.   Witnesses  were  duly  sv;orn,  and  oral  and  documentary 
evidence  v/as  introduced. 

The  Board,  having  read  and  fully  considered  the  complete  recorc 
makes  the  following  Findings  of  Fact  and  Conclusions  of  Law  relating 
to  the  U.S.  Bureau  of  Land  Manap;ement,  Application  No.  12334-01-r: 
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FIiNDINGS  OF  FACT 

1.  The  U.S.  Bureau  of  Land  Managanent  has  applied  for  a  reservation  of 
2924.24  acre- feet  of  water  per  year  (af/y)  with  an  average  diversionary  flew 
rate  of  12.287  cubic  feet  per  second  (cfs)  from  9 'Fallon  Creek,  a  tributary  to 
the  Yellcwstone  River,  to  be  used  to  provide  waterspreading  irrigation  of  1 ,992 
acres.  Vlater  would  be  diverted  between  May  15  and  September  15.  In  order  to 
divert  i-, 924. 25  acre- feet  during  this  period,  a  continuous  diversioi  of  the 
requested  12.287  cfs  would  be  necessary  (U.S.  Bureau  of  Land  Management,  Application 
No.  12334-01-r.  p.  2). 

Findings  Related  to  the  Purpose  of  the  Reservation  (89-890(3) (a)) . 

2.  The  purpose  of  this  reservation  is  to  ensure  that  water  will  be  available 
for  the  expected  expansion  of  irrigation  on  federal  lands  by  the  U.S.  Bureau  of 
Land  Ilanagement  (U.S.  Bureau  of  Land  Management,  Application  No.  12334-01-r,  p. 

1). 

3.  It  is  established  to  the  satisfaction  of  the  Board  that  a  purpose  of 
the  reservation  has  been  shown  (Finding  2) . 

Findings  Related  to  the  Need  for  the  Reservation  (89-390(3) (b)) . 

4.  With  substantial  increases  in  agricultural  production  that  could  be 
realized  by  use  of  irrigation  water  in  the  Yellowstone  River  Basin,  there  is  a 
need  for  a  reservation  of  water  in  0' Fallon  Creek. 

5.  A  reservation  of  water  is  needed  because  it  will  secure  a  priority 
date  for  future  developments  that  is  earlier  than  the  priority  dates  such 
developments  would  have  if  permits  were  obtained  inniediately  before  construction 
or  use  began. 

6.  A  reservation  is  needed  because  there  is  conpetition  for  water  vMch 
may  affect  the  ability  of  the  Applicant  to  obtain  a  water  right  by  permit  in  the 
future. 
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7.  It  is  established  to  the  satisfaction  of  the  Board  that  the  need  for 
reservation  of  water  has  been  shwvTn. 

Findings  Related  to  the  Aiipunt  of  Water  Necessary  for  the  Purpose  of  the 
Reservation  (39-390(3) (c)) . 

8.  The  B'jreau  of  Land  ■lanagerrent  intends  to  irrigate  1,992  new  acres  of 
land  with  waterspreading  irrigation  between  May  15  and  September  15,  with  water 
from  0' Fallon  Creek  (B'jreau  of  Land  Management's  ProDosed  Findings  of  Fact). 

9.  It  is  established  to  the  satisfaction  of  the  Board  that  the  amount  of 
water  necessarv  for  the  purpose  of  the  reservation  in  0' Fallon  Creek  for  the 
Buruea  of  Land  Management  is  2,924  acre- feet  per  year  • 

Findings  Related  to  the  Public  Interest  (89-890(3) (d)) . 

10.  Mew  Irrigation  will  Increase  Income  In  the  Yellowstone  River  Basin, 
both  for  local  farmers  and  the  local  businesses  (Draft  EIS,  Vol.  I,  p.  6). 

11.  Ns-7  irrigation  will  create  much  needed  jobs  (Draft  EIS,  Vol.  I,  p.  6) 

12.  A  reservation  sufficient  to  irrigate  1,992  acres  is  in  the  public 
Interest  because  of  the  economic  and  agricultural  consequences. 

13 .  It  is  established  to  the  satisfaction  of  the  Board  that  the  reservati 
of  2,924  acre-feet  per  year  with  an  average  diversionary  flow  rate  of  12.287  is 
the  public  interest  and  that  there  will  be  progress  toward  completion  of  the  fa 
and  accomplishment  of  the  purpose  \iri.th  reasonable  diligence  in  accordance  with 
established  plan. 


-249- 


CONCLUSIONS  OF  LAW 

1.  Chapter  8,  Title  89,  R.C.M.  1947,  and  in  particular.  Section  89-890, 
R.C.M.  1947,  authorizes  the  adoption  by  the  Montana  Board  of  Natural  Resources 

and  Conservation  of  orders  reserving  water  to  qualified  applicants  for  reservations 
of  water. 

2.  If  ordered  adopted,  a  reservation  must  be  ordered  adopted  in  accordance 
with  Chapter  8,  Title  89,  R.C.M.  1947,  and  any  rules  adopted  thereunder. 

3.  The  Applicant  is  entitled  to  apply  to  reserve  waters  within  the  State  of 
Montana  in  accordance  with  Section  39-890,  R.C.M.  1947,  and  any  rules  adopted 
thereunder. 

4.  All  pertinent  statutes  and  rules  of  the  State  of  ^fantana  have  been  ad- 
hered to  in  the  review  of  this  reservation  Application,  both  by  the  Montana 
Department  of  Ifeutural  Resources  and  Conservation  and  by  the  Montana  Board  of  Natural 
Resources  and  Conservation. 

5 .  Based  upon  the  above  Findings  of  Fact ,  and  specifically  based  upon  any 
condition,  limitation,  or  modification  of  the  full  Application  appearing  in  said 
Findings,  all  pertinent  critaria  delineated  at  Section  89-890,  R.C.M.  1947,  and 
any  rules  adopted  thereunder  providing  for  the  adoption  of  an  order  reserving 
water  have  been  met .  '  ' 

6.  Nothing  found  herein  has  bearing  upon  the  status  of  water  rights  claimed 
by  the  Applicant  other  than  those  herein  newly  applied  for,  nor  does  anything  found 
herein  have  bearing  on  the  status  of  claimed  water  rights  of  any  other  party  except 
in  relation  to  those  rights  herein  newly  applied  for,  to  the  extent  necessary  to 
reach  a  conclusion  herein. 
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BEFORE  THE  BOARD  OF 
NATURAL  RESOURCES  AND  CONSERVATION 
OF  THE  STATE  OF  MONTANA 


) 
IN  THE  KiATTER  OF  APPLICATION  FOR      )   FINDINGS  OF  FACT  ^ND  CON- 
RESERVATION  OF  WATER  NO,  12334-02-r    )   CLUSIONS  OF  LAW  OF  APPLI- 
BY  THE  L'NITED  STATES  BUREAU  OF  LAND    :^   CATION  NO.  12334-02-r 
MANAGEMENT  ) 


) 


The  above-entitled  matter  came  on  regularly  for  hearing  starti 
on  or  about  September  21,  1977,  in  Billings,  Montana,  before  the 
Montana  Board  of  Natural  Resources  and  Conservation  and  its  duly 
appointed  Hearing  Examiner,  James  Driscoll.   The  Applicant  appearec 
by  and  through  its  counsel  of  record,  Thomas  Gai.   The  Montana  De- 
partment of  Natural  Resources  and  Conservation  appeared  by  and  thr< 
its  counsel  of  record,  Richard  Gordon.   The  Montana  Department  of 
Health  and  Environmental  Sciences  appeared  by  and  through  its  coun; 
of  record,  Mona  Jamison.   The  Montana  Department  of  Fish  and  Game 
appeared  by  and  through  its  counsel  of  record,  F.  VJoodsite  Wright  i 
Clayton  Kerron.   The  fourteen  applicant  conservation  districts  app( 
by  and  through  their  counsel  of  record,  Gary  Spaeth.   Utah  Interna 
Inc.,  appeared  by  and  through  its  counsel  of  record.  Urban  Roth, 
take  Water  Company  appeared  by  and  through  its  counsel  of  record, 
Henry  Loble.   Witnesses  were  duly  sworn,  and  oral  and  documentary 
evidence  was  introduced. 

The  Board,  having  read  and  fully  considered  the  complete  recoi 
makes  the  following  Findings  of  Fact  and  Conclusions  of  Law  relatii 
to  the  U.S.  Bureau  of  Land  Manap^ement,  Application  No.  12334-02-r: 
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FINDINGS  OF  FACT 

1.  The  U.S.  Bureau  of  Land  ?lanagenenC  has  applied  for  a  reservation  of 
17,476  acre- feet  of  water  per  year  (af/y)  with  an  average  diversionary  flow 
rate  of  75.76  cubic  feet  (cfs)  from  the  Yellowstone  River,  to  be  used  to  provide 
full-service  irrigation  to  8,738  acres.  Water  would  be  diverted  between  May  15 
and  Septernber  15.  In  order  to  divert  17,476  acre-feet  during  this  p-^riod,  a 
continuous  diversion  of  the  requested  75.76  cfs  ;rould  be  necessary  (U.S.  Bureau 
of  Land  Management,  Application  Mo.  12334-02-r,  p.  2). 

Findings  Related  to  the  rurpose  of  the  Reservation  (89-890(3) (a)) . 

2.  The  purpose  of  this  reservation  is  to  ensiire  that  water  will  be  available 
for  the  expected  expansion  of  irrigation  on  federal  lands  by  ^he  U.S.  Bureau  of 
Land  Management  (U.S.  Bureau  of  Land  Management,  Application  No.  12334-02-r,  p.  l).p. 

3.  It  is  established  to  the  satisfaction  of  the  Board  that  a  purpose  of 
the  reservation  has  been  ^hown  (Finding  2) . 

Findings  Related  to  the  Need  for  the  Reservation  (89-890(3) (b)) . 

4.  With  substantial  increases  in  agricultural  production  that  could  be 
realized  by  use  of  irrigation  water  in  the  Yellowstone  River  Basin,  there  is  a 
need  for  a  reservation  of  water  in  the  Yellowstone  River. 

5.  A  reservation  of  water  is  needed  because  it  xd.ll  secure  a  priority 
date  for  future  developments  that  is  earlier  than  the  priority  dates  such 
developments  would  have  if  pemits  were  obtained  imnediately  before  construction 
or  use  began. 

6.  A  reservation  is  needed  because  there  is  cocipetition  for  water  which 
may  affect  the  ability  of  the  Applicant  to  obtain  a  water  right  by  permit  in  the 
future. 
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7.  It  is  GsCablishcd  to  the  satis EacLion  of  the  Board  that  the  need  for  a 
reservation  of  water  has  been  shown. 

Findint^s  Related  to  the  Airpunt  of  VJater  Necessary  for  the  Purpose  of  the 
Reservation  89-890(3) (c)) . 

8.  Tlie  Bureau  of  Land  Management  intends  to  irrigate  8,738  nav  acres  of  la 
with  full  service  irrif^ation  between  I  by  15  and  Septeirber  15,  with  wacer  from  thi 
Yello^vstone  River  (Bureau  of  Land  Management's  Proposed  Findings  of  Fact). 

9.  It  is  established  to  the  satisfaction  of  the  Board  that  the  total  ancun' 
of  water  necessary  for  the  purpose  of  the  reservation  in  the  Yellov;stone  River  f( 
the  Bureau  of  Land  Management  is  17,476  acre- feet  total  diversion  per  year  with  i 
average   diversionary  flow  rate  of  75.76 

Findings  Related  to  the  Public  Interest (39-890(3) (d)) . 

10.  New  irrigation  \^all  increase  inconie  in  the  Yellowstone  River  Basin,  bot 
for  the  local  farmers  and  the  local  businesses  (Draft  EIS,  Vol.  I,  p.  6). 

11.  Nei^  irrigation  v/ill  create  much  needed  jobs  (Draft  EIS,  Vol.  I,  p.  6). 

12.  A  reservation  sufficient  to  irrigate  8,738  acres  is  in  the  public  inter 
because  of  the  economic  and  agricultural  consequences. 

13.  It  is  established  to  the  satisfaction  of  the  Board  that  the  reservation 
of  17,476  acre-feet  per  year  \d.th  an  average  diversionary  flow  rate  of  75.76  is 
the  public  interest  and  that  there  vTill  be  progress  toward  completion  of  the  fac 
and  accomplishment  of  the  purpose  with  reasonable  diligence  in  accordance  with  a 
established  plan. 
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CONCLUSIONS  OF  LAM 

1.  Chapter  8,  Title  89,  R.C.M.  1947,  and  in  particular,  Section  89-890, 
R.C.M.  1947,  authorizes  the  adoption  by  the  Montana  Board  of  Natural  Resources 

and  Conservation  of  orders  reserving  water  to  qualified  applicants  for  reservations 
of  water. 

2.  If  ordered  adopted,  a  reservation  must  be  ordered  adopted  in  accordance 
with  Chapter  8,  Title  89,  R.C.M.  1947,  and  any  rules  adopted  thereunder. 

3.  The  Applicant  is  entitled  to  apply  to  reserve  waters  within  the  State  of 
MDntana  in  accordance  with  Section  89-890,  R.C.M.  1947,  and  any  rules  adopted 
thereunder . 

4.  All  pertinent  statutes  and  niles  of  the  State  of  Mantana  ha.ve  been  ad- 
hered to  in  the  review  of  this  reservation  Application,  both  by  the  Montana 
Department  of  Nautural  Resources  and  Conservation  and  by  the  Montana  Board  of  Itetural 
Resources  and  Conservation. 

5.  Based  upon  the  above  Findings  of  Fact,  and  specifically  based  upon  any 
condition,  liniitation,  or  modification  of  the  full  Application  appearing  in  said 
Findings,  all  pertinent  criteria  delineated  at  Section  89-890,  R.C.M.  1947,  and 
any  rules  adopted  thereunder  providing  for  the  adoption  of  an  order  reserving 
water  have  been  met . 

6.  Nothing  found  herein  has  bearing  upon  the  status  of  water  rigjits  claimed 
by  the  Applicant  other  than  those  herein  newly  applied  for,  nor  does  anything  found 
herein  have  bearing  on  the  status  of  claimed  water  rights  of  any  other  party  except 
in  relation  to  those  rights  herein  newly  applied  for,  to  the  extent  necessary  to 
reach  a  conclusion  herein. 
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BEFORE  THE  BOARD  OF 
NATURAL  RESOURCES  AND  CONSERVATION      r 
OF  THE  STATE  OF  MONTANA 


IN  THE  JIATTER  OF  APPLICATION  FOR 
RESERVATION  OF  WATER  NO.  9942 -r42C 
BY  THE  MONTANA  DEPARTMENT  OF  NATURAL 
RESOURCES  AND  CONSERVATION 


FINDINGS  OF  FACT  AND  CON 
CLUSIONS  OF  LAW  OF  APPLI- 
CATION NO.  9942-r42C 


The  above-entitled  matter  came  on  regularly  for  hearing  startii 
on  or  about  August  11,  1977,  in  Billings,  Montana,  before  the  Montai 
Board  of  Natural  Resources  and  Conservation  and  its  duly  appointed 
Hearing  Examiner,  James  Driscoll.   The  Applicant  appeared  by  and 
through  its  counsel  of  record,  Richard  Gordon.   The  Montana  Departmi 
of  Health  and  Environmental  Sciences  appeared  by  and  through  its 
counsel  of  record,  Mona  Jamison.   The  Montana  Department  of  Fish  an^ 
Game  appeared  by  and  through  its  counsel  of  record,  F,  VJoodsite  Wri; 
and  Clayton  Herron.   The  fourteen  applicant  conservation  districts 
appeared  by  and  through  their  counsel  of  record,  Gary  Spaeth.   The 
Montana  Power  Company  appeared  by  and  through  its  counsel  of  record 
Robert  Woodahl.   Witnesses  were  duly  sworn,  and  oral  and  documentar 
evidence  was  introduced. 

The  Board,  having  read  and  fully  considered  the  complete  recar 
makes  the  following  Findings  of  Fact  and  Conclusions  of  Law  relatin 
to  the  Department  of  Natural  Resources  and  Conservation,  Applicatio 
9942-r42C: 
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FINDIMGS  OF  FACT 

1.  The  Departrrient  of  Natural  Resources  and  Conservation  has  applied  for  the 
reservation  of  a  storage  right  of  up  to  450,000  acre- feet  of  water  per  year  (af/y) 
from  the  Tongue  River  for  enlarging  the  existing  Tongue  River  Reservoir.  This  is  an 

increase  of  383,000  af/y  over  the  existinc  Reservoir  (Application  No.  9942-r42C). 
Findings  Related  to  the  Purpose  of  the  Reservation  (39-890(3) (a)) .  . 

2.  The  prinsor/  purpose  of  this  reservation  is  to  reserve  water  for  the  future 
expansion  of  an  existing  state-owned  nultipurpose  reservoir  on  the  Toru2;ue  River 
(Tr.  Vol.  4,  folloiiTLng  p.  140.  Testunony  of  Orrin  Ferris,  p.  2). 

3.  A  purpose  of  this  reservation  is  to  ensure  that  the  water  supply  of  the 
Tongue  River  Svibbasin  would  be  available  for  future  needs ,  uses ,  and  pnirposes 
(Montana  Department  of  Natural  Resources  and  Conservation,  Application  No.  9942-r42C) . 

4.  A  purpose  of  this  reservation  is  to  make  water  available  in  the  Tongue 
River  Subbasin  for  all  beneficial  uses  recognized  by  lav;  and  at  a  price  all  can  afford 
to  pay  (Tr.  Vol.  4,  following  p.  140,  Testimony  of  Ferris,  p.  2). 

5.  A  purpose  of  this  reservation  is  to  provide  a  reasonable  allocation  of 
water  among  beneficial  users,  although  there  are  many  factors  that  will  ultimately 
determine  an  exact  allocation  of  water  from  the  project  (Tr.  Vol.  4,  following 

p.  140,  Testiirony  of  Ferris,  p.  2). 

6.  A  purpose  of  this  reservation  is  to  protect  uses  such  as  irrigated  agri- 
culture which  cannot  afford  to  pay  the  full  cost  of  ne^-;  water  development  or  the 
full  cost  of  maintaining  existing  water  development  (Tr.  Vol.  4,  Cross  of  Ferris, 
p.  142). 

7.  A  purpose  of  this  reservation  is  to  ensure  that  water  is  available  for  an 
enlarged  project  which  would  protect  the  over  35,000  acre- feet  now  stored  in  the 
existing  Tongue  Paver  Reservoir  and  used  by  existing  irrigators  (Tr.  Vol.  4,  following 
p.  81,  Testimony  of  Richard  Bendy,  p.  38;  Tr.  Vol.  4,  Cross  of  Bondy,  p.  85). 
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8.  A  purpose  of  this  reservation,  as  envisioned,  is  to  provide  water  for  fii 
irrigation  of  13,000  additional  acres  of  irrigable  land  (Tr.  Vol.  4,  follwing  p.  i^ 
Testimony  of  Gary  Fritz ,  p .  2) . 

9.  Maintenance  of  instream  flows  is  one  of  the  potential  uses  for  which  th( 
reservation  request  was  nade  (Montana  Department  of  Natural  Resources  and  Conservci 
/^plication  No.  9942-r42C;  Tr.  Vol.  4,  Redirect  of  Bondy,  p.  98). 

10.  A  purpose  of  this  reservation  is  to  secure  a  priority  date  for  the  use  c 
the  applied-for  water  that  is  earlier  than  the  priority  date  such  use  would  have  i 
a  permit  were  obtained  iimiediately  before  construction  or  use  began  (Tr.  Vol.  4, 
following  p.  131,  Testiinony  of  Keith  Corrigall,  p.  2;  Jtontana  Department  of  Natura 
Resources  and  Conservation,  Application  No.  9942-r42C) . 

11.  It  is  established  to  the  satisfaction  of  the  Board  that  the  purpose  of 
the  reservation  has  been  shown  (Findings  2  through  10) . 

Findings  of  Fact  Related  to  Need  for  the  Reservation  (89-890(3) (b)) . 

12.  The  reservation  of  water  is  needed  because  there  is  competition  for 
Yellowstone  Basin  water  v;hich  may  affect  the  ability  of  the  Applicant  to  obtain  a 
water  right  by  permit  in  the  future  (Montana  Dep^irtment  of  Natural  Resources  and 
Conservation,  attachment  suhTiitted  with  Application  No.  9942-r42C,  p.  2). 

13.  The  reservation  of  water  is  needed  because  it  will  secure  a  priority  dat 
for  the  project  that  is  earlier  than  the  priority  date  the  project  would  have  if  i 
permit  v/ere  obtained  inmediately  before  construction  or  use  began  (Draft  EIS,  Vol. 

p.  1). 

14.  The  reservation  of  water  is  needed  because  there  is  a  need  for  develops 
of  more  irrigation  water  in  the  Tongue  River  Subbasin  (Tr.  Vol  4,  following  p.  99, 
Testimony  of  Fritz,  p.  3). 

15.  The  reser\'ation  of  water  is  needed  because  the  major  water  supply  probl( 

in. the  Tongue  River  Subbasin  is  lack  of  adequate  storage  (^fontana  Department  of 

Natural  Resources,  Application  No.  9942-r42C,  supplemental  information  of  May  5, 

1977,  p.  3). 
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16.  The  reservation  of  water  is  needed  because  no  further  water  is  available 
for  irrigation  from  existing  sources  (Tr.  Vol.  4,  following  p.  99,  Testinx)ny  of 
Fritz,  p.  2).  .     . ' 

17.  The  reservation  of  water  is  needed  because  the  yield  of  the  existing 
reservoir  is  fully  comitted  CTr.  Vol.  4,  follotang  p.  140,  Testimony  of  Ferris, 
p.  2). 

18.  The  reservation  of  water  is  needed  because  irrigation  of  potentially 
irrigable  land  is  not  possible  in  the  Tongue  River  Subbasin  without  e^qjansion  of 
the  Tongue  River  Dam  (Tr.  Vol.  4,  following  p.  99,  Testimony  of  Fritz,  p.  3). 

19.  The  reservation  of  water  is  needed  because  it  provides  adequate  water  for 
an  intermediate  level  of  irrigation  development  at  a  price  irrigators  can  afford 
(Tr,  Vol.  4,  follovang  p.  99,  Testimony  of  Fritz,  pp.  5  through  9). 

20.  The  reservation  of  water  is  needed  because  nearly  22,000  potentially  ir- 
rigable acres  are  located  within  one-half  mile  of  the  Tongue  River  and  less  than  50 
feet  in  elevation  above  the  river,  and  the  project  could  provide  new  full- service 
irrigation  to  a  large  portion  of  these  potentially  irrigable  acres  (Tr.  Vol.  4, 
following  p.  99,  Testimony  of  Fritz,  p.  3). 

21.  The  reservation  of  water  is  needed  because  the  proposed  project  will 
protect  the  existing  project's  water  users  frotn  possible  loss  of  the  project  (Tr. 
Vol.  4,  following  p.  140,  Testimony  of  Ferris,  p.  4). 

22.  The  reservation  of  water  is  needed  because  the  existing  project  needs 
extensive  repairs  which  would  be  too  expensive  for  existing  users  (Tr,  Vol.  4, 
following  p.  140,  Testimony  of  Ferris,  p.  4).   . 

23.  The  reservation  of  water  is  needed  because  failure  of  the  existing  Tongue 
River  Dam  would  be  a  disaster  to  the  Tongue  River  Subbasin  (Tr.  Vol.  4,  following 
p.  81,  Testimony  of  Bondy,  p.  34).        •  .       ,. 


■258- 


24.  Tne  roservation  of  water  is  needed  because,  vrithout  ejctensive  repair  to 
the  existing  project,  much  of  the  irrigation  now  present  in  the  Tongue  River  Subbij 
will  be  lost  (Tr.  Vol.  4,  Cross  of  Fritz,  p.  102). 

25.  The  reservation  of  water  is  needed  because  operation  of  the  existing 
reseirvoir  is  already  constrained  to  reduce  the  use  of  the  deteriorating  spillway 
(Tr.  Vol  4,  following  p.  140,  Testiinony  of  Ferris,  p.  4). 

26.  The  reservation  of  water  is  needed  because  replacing  the  existing  spilh 
would  be  too  expensive  for  present  users  (Tr.  Vol.  4,  following  p.  81,  Testiinony  ( 
Bondy,  p.  38). 

27.  The  reservation  of  water  is  needed  because  the  existing  spillway  is  too 
small  to  safely  pass  floods  that  are  known  to  be  possible  in  the  Tongue  River  Sub! 
(Tr.  Vol.  4,  following  p.  81,  Testimony  of  Bondy,  pp.  34  through  37). 

28.  The  reservation  of  water  is  needed  because,  although  financing  the  repa: 
would  be  impossible  for  existing  users,  financing  the  repairs  and  the  constructioi 
of  a  larger  structure  would  be  possible  because  the  additional  storage  could  be  si 
at  a  price  high  enough  to  pay  for  a  substantial  arnount  of  the  costs  (Tr.  Vol.  4, 
following  p.  81,  Testimony  of  Bondy,  p.  38;  Tr.  Vol.  4,  Cross  of  Bondy,  p.  85). 

29.  The  reservation  of  water  is  needed  because,  in  addition  to  the  enlarged 
spillway  associated  with  the  proposed  project,  many  other  features  x^rould  be  in- 
corporated to  make  the  dam  safe  (Montana  Department  of  Natural  Resources  and  Con- 
servation, Application  No.  9942-r42C;  Tr.  Vol.  4,  following  p.  81,  Testinpny  of 
Bondy,  pp.  15  through  19). 

30.  The  reservation  of  water  is  needed  because,  although  the  cost  to  merely 
provide  an  adequate  spillway  for  the  existing  dam  at  its  present  capacity  is 
$30,112,000  (Tr.  Vol.  4,  following  p.  81,  Testiinony  of  Bondy,  p.  2),  the  cost  to 
provide  100,000  acre-feet  firm  annual  yield  (60,000  acre-feet  more  than  the  40,00 
acre-feet  provided  by  the  existing  reservoir)  varies  from  $33,890,000  for  raising 
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t±ie  reservoir  directly  to  the  niaxiimin  elevation  to  $40,131,000  if  the  dam  is  raised 
in  stages  after  first  building  a  spillway  at  the  existing  elevation  (Tr.  Vol.  4, 
following  p .  81 ,  Testimony  of  Bondy ,  pp .  2  7  and  38) . 

31.  The  reservation  of  water  is  needed  because  the  project  is  conplex,  and 
there  are  numerous  constraints  to  its  iimiediate  development;  development  of  the 
project  by  a  water  use  permit  would  have  to  be  Immediate  (Tr.  Vol.  4,  following 
p.  140,  Testimony  of  Ferris,  pp.  3  and  4). 

32.  The  reservation  of  water  is  needed  because  there  are  many  strippable  coal 
resei^es  near  the  Tongue  River  Reservoir  (Draft  EIS,  Vol.  I,  p.  39),  and  the  cost 

of  land  acquisition  will  decrease  significantly  when  coal  near  the  reservoir  has  been 
mined  (Tr.  Vol.  4,  following  p.  131,  Testimony  of  Corrigall,  p.  2). 

33.  It  is  established  to  the  satisfaction  of  the  Board  that  the  need  for  the 
reservation  of  water  has  been  shewn  (Findings  12  through  32) . 

Findings  Related  to  Amount  of  Water  Necessary  for  the  Purpose  of  the  Reservation 
(89-890(3) (c)). 

34.  An  annual  average  of  187,080  acre- feet  is  diverted  from  Tongue  River  for 
irrigation;  87,930  acre-feet  of  that  is  depleted  (Draft  EIS,  Vol.  I,  p.  108). 

35.  The  existing  Tongue  River  Reservoir,  seven  miles  northeast  of  Decker,  now 
provides  67,000  acre-feet  of  storage,  40,000  of  which  is  firm  annual  yield  (Draft 
EIS,  Vol.  I,  p.  108;  Tr.  Vol.  4,  following  p.  81,  Testiiroiy  of  Bondy,  p.  2). 

36.  A  reservation  of  a  storage  right  of  up  to  450,000  acre-feet  of  water  per 
year  would  fully  develop  >tontana's  share  of  the  Tongue  River  and  would  provide  a 
reservoir  with  a  firm  annual  yield  of  112,000  acre-feet  (Tr.  Vol.  4,  following  p.  81, 
Testimony  of  Bondy,  pp.  3  and  15). 

37.  Provision  of  450,000  acre- feet  of  storage  annually  could  provide  72,000 
acre- feet  of  firm  annual  yield  for  new  use,  in  addition  to  the  40,000  acre-feet  yield 
now  obligated  in  the  existing  reservoir,  \-Au.le  releasing  an  average  of  75  cfs  below 
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the  reservoir  (Montana  Departnent  of  Natural  Resources  and  Conservation,  Applicatic 
No,  9942-r42C;  Tr.  Vol.  4,  following  p.  81  TestHriony  of  Bondy,  p.  24;  Tr.  Vol.  4, 
Cross  of  Fritz,  p.  106  and  107;  Tr.  Vol.  4,  followint^  p.  140,  Testimony  of  Ferris, 
p.  6). 

38.  The  resolution  of  a\ictinf^  constraints  on  development  of  the  Tongue  Rive: 
could  increase  or  decrease  the  amount  of  water  available  to  Nbntana  for  development 
but  considering  all  reasonable  possibilities,  the  450,000  acre-foot  reservation  is 
adequate  and  necessary  (Tr.  Vol.  4,  following  p.  140,  Testimony  of  Ferris,  pp.  5 
and  6) . 

39.  An  adequate  economic  feasibility  analysis  for  the  proposed  development, 
based  upon  sound  engineering  and  user  cost  estimates,  has  been  submitted  (Tr.  Vol. 
Cross  of  Ferris,  p.  143;  Tr.  Vol.  4,  follcn>njig  p.  81,  Testimony  of  Bondy,  pp.  39  an 
40;  Tr.  Vol.  4,  following  p.  99,  Testimony  of  Fritz,  pp.  3  through  10;  Tr.  Vol.  4, 
following  p.  131,  Testimony  of  Corrigall,  pp.  4  throu";h  10). 

40.  Costs  for  irrigation,  assuming  the  use  of  center-pivot  sprinklers  and  in- 
cluding initial  costs  and  annual  operating  costs,  were  calculated  for  each  parcel  c 
irrigable  land  (Tr.  Vol.  4,  following  p.  99,  Testimony  of  Fritz,  p.  4). 

41.  or  the  proposed  additional  firm  annual  yield,  it  is  envisioned  by  the 
Applicant  that  29,250  af/y  would  be  allocated  to  agriculture  for  irrigation  (Tr. 
Vol.  4,  following  p.  99,  Testiiicny  of  Fritz,  p.  6). 

42.  Of  the  proposed  additional  firm  annual  yield,  it  is  envisioned  by  the 
Applicant  that  23,750  af/y  would  be  allocated  to  industry  in  order  to  meet  the  pro- 
ject cost  (Tr.  Vol.  4,  following  p.  99,  Testimony  of  Fritz,  p.  6;  Tr.  Vol.  4,  folic 
p.  131,  Testimony  of  Corrigall,  pp.  3  through  10). 

43.  A  minimum  of  320,000  acre-feet  of  new  storage  would  be  required  to  provic 
this  total  of  60,000  acre- feet  of  firm  annual  yield  for  new  use  (Tr.  Vol.  4,  follow 
p.  81,  Testimony  of  Bondy,  p.  5;  Findings  41  and  42). 
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4A.  Further  economic  feasibility  studies  -r-ay  dictate  increasing  or  decreasing 
the  anxDunt  of  water  to  be  made  available  for  industrial  sales  (Tr.  Vol.  4,  Cross 
of  Corrigall,  p.  133). 

45.  The  fim  annual  yield  estinates  are  conservative  and  are  based  upon  a 
conservative  allocation  under  the  Yellowstone  Ccrpact,  a  reserved  Indian  water 
right  assunption,  an  assumption  of  prior  rights  in  Montana  and  ^^Jyardng,  and  a 
severe  drought  condition  (Tr.  Vol.  A,  following  p.  81,  Testij:Tiony  of  Bondy,  pp.  21 
through  30). 

46.  Further  resolution  of  Indian  rights  and  the  Yellowstone  Conpact  vrould 
allow  for  better  water  supply  estiinates  and  a  more  accurate  size  estimate  of  a 
reservoir  to  provide  a  given  firm  annual  yield  (Tr.  Vol.  4,  following  p.  81, 
Testimony  of  Bondy,  p.  42). 

47.  The  Department  of  State  Lands  has  requested  a  water  reservation  of 
1  431  acre- feet  per  year  from  the  Tongue  River  (Departnent  of  State  Lands, 
Application  9931-r) ;  and  a  water  reservation  request  of  390  acre-feet  per  year 
from  the  Tongue  River  to  be  used  for  irrigation  of  state-owned  lands  (Department 
of  State  Lands,  Application  9933-r) . 

48.  Although  no  significarit  additional  irrigation  development  can  occur  in 
the  Tongue  River  Subbasin  unless  new  storage  is  developed,  the  >fantana  Department 
of  State  Lands  Application  includes  no  plans  for  development  of  storage  in  the 
Tongue  River  Subbasin  (Draft  EIS,  Vol.  II,  p.  244  and  Applications  9931-r  and 
9933-r). 

49.  V7ith  the  expansion  of  the  existing  state-owned  multipurpose  reservoir 
on  the  Tongue  River,  there  will  be  sufficient  storage  for  the  amount  of  water 
requested  frcn  the  Tongue  River  by  the  Department  of  State  Lands  in  Application 
9931-r  and  Application  9933-r. 
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50.  The  folla.d.ng  Conservation  Districts  have  requested  a  water  reservatic 
from  the  Tongue  River  to  irrifiate  agricultural  lands: 

a)  Big  Horn  Conservation  District  has  requested  a  reservation 

of  1,034  acre- feet  per  year  from  the  Tongue  River  (Application 
No.  9952-r43P). 

b)  Rosebud  Conservation  District  has  requested  a  reservation 

of  7,144  acre- feet  per  year  from  the  Tongue  River  (Application 
No.  10,005-r42KJ). 

c)  North  Custer  Conservation  District  has  requested  10,897  acre- 
feet  per  year  from  the  Tongue  River  (Application  No.  9947-r42M) • 

51.  Although  no  significant  additional  irrigation  develoment  can  occur  in 
the  Tongue  River  Subbasin  unless  new  storage  is  developed,  the  Big  Horn,  Rosebud 
and  North  Custer  Conservation  Districts'  Applications  include  no  plans  for 
development  of  storage  in  the  Tongue  River  Subbasin  (Draft  EIS,  Vol.  II,  p.  244, 
and  Applications  9952-r43P,  10,005-r42KJ  and  9947-r42M) . 

52.  VJith  the  expansion  of  the  existing  state- owned  nultipurpose  reservoir 
on  the  Tongue  River,  there  will  be  sufficient  storage  for  the  amount  of  water 
requested  from  the  Tongue  River  by  the  Big  Horn,  Rosebud,  and  North  Custer 
Conse'-vation  Districts. 

53.  The  averap,e  annual  minimum  fla^7s  in  the  Tongue  River  at  Miles  City  is 
approximately  30  cfs  (Draft  EIS,  Vol.  II,  p.  358).  '^^ 

54.  The  flow  of  the  Tongue  River  at  Miles  City  has  been  zero  (Tr.  Vol.  4, 
Recross  of  Fritz,  p.  128). 

55.  In  order  to  maintain  a  flow  in  the  Tongue  River  and  contribute  to  the 
instreani  reservation  of  the  Department  of  Fish  and  Game  below  the  proposed  multi 
purpose  reservoir  on  the  Tongue  River,  it  is  necessary  for  the  Department  of 
Natural  Resources  to  cause  to  release  an  average  of  75  cfs  from  the  Reservoir. 
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56.  It  is  established  to  the  satisfaction  of  the  Board  that  a  storage  right 
of  up  to  450,000  af/y  which  is  to  include  all  existing  v/ater  rights  is  the  amount 
of  water  necessary  for  the  purpose  of  the  reservation  at  least  to  the  year  2000, 
However,  this  reservation  is  subject  to  the  following: 

a)  Part  of  this  reservation  is  to  be  used  to  meet  the  request 
of  the  Department  of  State  Lands  reservation  request  for 
1,431  acre- feet  per  year  from  the  Tongue  River  (Application 
9931-r)  and  390  acre- feet  oer  year  from  the  Tongue  Riv^^r 
(Application  9933-r) .     ' 

b)  Part  of  this  reservation  is  to  be  used  to  meet  the  request 
of  the  Big  Horn  Conservation  District's  reservation  request 
for  1 ,034  acre- feet  per  year  from  the  Tongue  River  (Application 
9952-r43P).  .  .  ' 

c)  Part  of  this  reservation  is  to  be  used  to  meet  the  reservation 
request  of  the  Rosebud  Conservation  District  for  7,144  acre- 
feet  per  year  from  the  Tongue  River  (Application  No.  10,005- 
r42KJ) . 

d)  Part  of  this  reservation  is  to  be  used  to  meet  the  reservation 
request  of  North  Custer  Conservation  District  for  10,897  acre- 
feet  per  year  from,  the  Tongue  River  (Application  No .  9947-r42M) . 

e)  The  Departnent  of  Natural  Resources  is  to  cause  to  release  an 
average  of  75  cfs  from  the  Reservation  in  order  that  for  the 
instream  reservation  in  the  Tongue  River  of  the  Department  of 
Fish  and  Game  to  be  met. 

Findings  Related  to  the  Public  Interest  (89-890(3) (d)) . 

58.  The  existing  project  will  have  to  be  abandoned  unless  it  is  repaired, 
but  an  expanded  project  would  increase  benefits  now  realized  by  the  public,  such 
as  a  good  fishery  and  agricultural  use  (Tr.  Vol.  4,  following  p.  99,  Testimony  of 
Fritz,  p.  9;  Tr.  Vol.  4,  following  p.  140,  Testimony  of  Ferris,  p.  5). 

59.  Estimates  of  the  extent  of  existing  rights  have  been  taken  into  account 

in  the  analysis  of  the  proposed  project,  and  such  existing  rights  would  be  protected 
by  the  proposed  project  (Tr.  Vol.  4,  following  p.  81,  Testimony  of  Bonchr,  p.  26). 
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60.  The  ixiformation  provided  on  plans  for  construction  of  the  diversion 
conveyance  and  application  facilities  and  the  maps  of  the  location  of  potential 
irrigable  lands  to  be  served  by  the  project  contain  siifficient  detail  to  adequat.j 
define  the  size  and  function  of  such  facilities  (I'tontana  Department  of  Natural 
Resources  and  Conservation,  Application  No.  9942-r42C) . 

61.  Private  development  of  the  proposed  project  would  likely  r.  suit  in  sinie 
purpose  development,  selling  water  to  the  highest  bidder  (Tr.  Vol.  4,  following 
p.  140,  Testimony  of  Ferris,  p.  6). 

62.  Reservation  of  water  by  the  State  would  result  in  a  plan  to  optimize 
the  public  benefit  (Tr.  Vol.  4,  following  p.  140,  Testimony  of  Ferris,  p.  6). 

63.  Public  interest  has  been  served  by  many  projects  developed  by  the 
Montana  Department  of  Natural  Pvesources  and  Conservation  and  its  predecessors 
(Tr.  Vol.  4,  following  p.  140,  Testimony  of  Ferris,  p.  7). 

64.  The  expanded  project  vrould  provide  water  to  all  Tongue  River  Subbasin ; 
users  at  a  price  they  can  afford  (Tr.  Vol.  4,  Testiinony  of  Ferris,  p.  6). 

65.  The  reservation  can  provide  a  substantial  amount  of  additional  stored 
water  for  use  in  the  Tongue  River  Subbasin  at  a  cost  only  marginally  greater  thai 
iiust,  in  any  event,  be  expeiided  to  repair  this  existing  facility  at  its  present 
storage  capacity  (Tr.  Vol.  4,  following  p.  81,  Testimony  of  Bondy,  pp.  2  and  38) 

66.  The  proposed  expansion  of  the  project  vrould  produce  net  benefits  to  th 
economy  and  the  environment  (Tr.  Vol.  4,  following  p.  99,  Testimony  of  Fritz, 

p.  6). 

67.  The  economic  feasibility  of  the  proposed  project  has  been  deironstrated 
by  the  completion  of  a  reconnaissance- level  benefit/cost  evaluation  (Montana 
Department  of  Natural  Resources  and  Conservation,  Application  No.  9942-r42C). 

68.  Because  benefits  of  the  proposed  project  \^?ould  exceed  costs,  the  proje 
is  economically  \rLable  (Tr .  Vol.  4,  following  p.  131,  Testiinony  of  Corrigal,  p. 
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69.  Water  fran  the  proposed  project  can  be  made  available  in  sufficient 
quantities  and  at  a  reasonable  cost  to  both  agriculture  and  industry  (Tr.  Vol. 
4,  following  p.  1^,  Testimony  of  Ferris,  p.  7). 

70.  The  econotnic  analysis  of  the  benefits  and  costs  concerning  the  project 
is  sound  (Tr.  Vol.  4,  Cross  of  Corrigall,  p.  140). 

71.  Additional  storage  can  be  provided  either  by  raising  the  existing  dam 
or  by  building  a  new  dam  downstream  (Tr.  Vol.  4,  following  p.  81,  Te-'tinony  of 
Bondy,  p.  3). 

72.  Additional  storage  can  be  provided  at  the  existing  dam  site  by  con- 
structing the  dam  at  its  maxinum  elevation  directly  or  by  raising  the  dam  to 
successively  higher  elevations  in  stages  by  using  gates  after  first  building  a 
spillway  at  the  existing  elevation  (Tr.  Vol.  4,  following  p.  81,  Testinony  of 
Bondy,  p.  38). 

73.  The  mineral  fuel  resources  of  the  Yellowstone  Basin  are  extensive  and 
inportant  (Draft  EIS,  Vol.  I.  p.  36). 

74.  The  largest  coal  mine  in  the  Yellowstone  Basin  is  adjacent  to  the 
Tongue  River  Reservoir  (Draft  EIS,  Vol.  I,  p.  98). 

75.  Staged  raising  of  the  reservoir  could  begin  soon,  keeping  the  reservoir 
level  below  the  coal  mines  until  mining  near  the  reservoir  is  complete  (Tr.  Vol. 
4,  following  p.  81,  Testimony  of  Bondy,  pp.  39  and  41). 

76.  Staged  raising  of  the  reservoir  would  reduce  acquisition  costs  and 
land  rights  conflicts  (Tr.  Vol.  4,  following  p.  1/|0,  Testimany  of  Ferris,  p.  3). 

77.  The  Montana  Department  of  Natural  Resources  and  Conservation  is  now 
conducting  studies  to  estimate  the  feasibility  of  adding  hydroelectric  generating 
facilities  to  its  projects  (Tr.  Vol.  4,  following  p.  81,  Testimony  of  Bondy,  p. 
41). 

78.  The  Montana  Department  of  Natural  Resources  and  Conservation  intends 

to  pursue  the  addition  of  hydroelectric  generation  at  the  Tongue  River  Dam  (Tr. 

Vol.  4,  following  p.  140,  Testimony  of  Ferris,  p.  7). 
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79.  Hydroelectric  generation  is  feasible  for  the  enlarged  reservoir  (Tr, 
Vol.  4,  following  p.  81,  Testimony  of  Bondy,  p.  41;  Tr.  Vol.  4,  Cross  of  Bondy, 

p.  92). 

80.  An  ideal  time  to  add  generating  facilities  would  be  during  expansion 
of  the  project  (Tr.  Vol.  4,  following  p.  140,  Testimony  of  Ferris,  p.  7). 

81.  A  6-tnegawatt  power  plant  could  be  constructed  with  the  enla-ged  project 
to  produce  21  ndllion  kilowatt-hours  of  electricity  per  year  (Tr.  Vol.  4,  Cross 
of  Bondy,  p.  92). 

32.  Revenue  for  hydropower  sales  could  be  used  for  repairs  and  improvsnents 
to  this  and  other  state  water  projects  (Tr.  Vol,  4,  Cross  of  Bondy,  p.  95). 

83.  Private  water  development  in  the  Tongue  River  Subbasin  would  cost  up 
to  $50.00  per  acre-foot  (Tr.  Vol.  4,  following  p.  99,  Testimony  of  Fritz,  p.  3). 

84.  Differential  pricing  of  water  is  an  accepted  method  of  marketing 
water,  and  by  subsidizing  irrigation,  differential  pricing  results  in  an  economic 
benefit  to  the  state  (Tr,  Vol.  4,  Cross  of  Fritz,  p.  122). 

85.  Irrigation  would  be  economically  feasible  with  the  proposed  project 
(Tr.  Vol.  4,  following  p.  99,  Testimony  of  Fritz,  pp.  6  through  10;  Tr.  Vol  4, 
Cross  of  Fritz,  p.  102). 

86.  Water  from  the  existing  reservoir  provides  full  or  sijpplemental 
irrigation  for  nearly  17,000  acres  (Tr.  Vol.  4,  folladug  p.  99,  Testimony  of 
Fritz,  p.  8). 

87.  Most  of  the  existing  irrigation  using  water  from  the  Tongue  River 
Reservoir  cannot  continue  unless  repairs  are  made  to  the  dam  (Tr.  Vol.  4,  Cross 
of  Fritz,  p.  102). 

88.  All  of  the  lands  proposed  to  be  irrigated  are  suitable  for  irrigation 
(Tr.  Vol.  4,  following  p.  99,  Testimony  of  Fritz,  p.  8),  and  no  land  below  class 
3  has  been  included  in  the  project  (Montana  Department  of  Natural  Resources  and 
Conservation,  Application  No.  9942-r42C) . 
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89.  The  Montana  Department  of  Health  and  Environmental  Sciences  did  not 
apply  for  a  reservation  of  water  for  quality  purposes  in  the  Tonp;ue  River  Sub- 
basin  (Tr.  Vol.  4,  follot/inp,  p.  SI,  Testimony  of  Bondy,  p.  40). 

90.  The  Tongue  River  has  been  dry  in  the  past  at  Miles  City  (Tr.  Vol.  4, 
Recross  of  Fritz,  p.  123).        ■'        •    .    ' 

91.  Maintenance  and  improvement  of  water  quality  can  be  adequately  considered 
in  development  of  the  proposed  project  (Tr.  Vol.  4,  Cross  of  Ferris,  pp.  152 
through  155) .  ..  .   '  ■      ■ 

92.  Water  could  be  allocated  from  the  proposed  project  for  improving  water 
quality  and  alleviating  existing  water  quality  problems  (Tr.  Vol.  4,  Redirect  of 
Fritz,  p.  127;  Tr.  Vol.  4,  Recross  of  Fritz,  p.  129). 

93.  Any  amount  of  the  new  water  supply  provided  by  the  proposed  project 
could  be  allocated  to  water  quality,  as  the  public  interest  dictates  (Tr.  Vol.  4, 
Cross  of  Ferris,  p.  143). 

94.  Increases  in  total  dissolved  solids  (TDS) ,  if  any,  caused  by  the  ex- 
panded project  are  unlikely  to  damage  crops  (Tr.  Vol.  4,  Cross  of  Frtiz,  pp.  124 
and  125) . 

95.  The  Tongue  River  Subbasin  has  an  especially  productive  fishery  (Draft 
EIS,  Vol.  I,  p.  75). 

96.  The  Tongue  River  Reservoir  provides  a  warm-water  fishery  for  walleye, 
northern  pike,  smallmouth  bass,  and  crappies  (Draft  EIS,  Vol.  I,  p.  76). 

97.  The  Tongue  River  provides  on  the  most  diverse  sport  fisheries  in  the 
state  (Draft  EIS,  Vol.  I,  p.  75). 

98.  The  Tongue  River  Reservoir  is  a  heavily  used  source  of  varied  recreation 
(Draft  EIS,  Vol.  I,  p.  50). 

99.  Increasing  the  size  of  the  Tongue  River  Reservoir  would  increase  the 
recreation  and  ^ish  and  wildlife  benefits  of  the  existing  reservoir  (Tr.  Vol.  4, 
Cross  of  Fritz,  p.  108).  -■ 
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100.  As  the  public  interest  dictates,  fish  and  wildlife  maintenance  can  be 
adequately  considered  in  development  of  the  proposed  project  (Tr.  Vol.  4,  Cross 
of  Fritz,  pp.  HI  and  112;  Tr.  Vol.  4,  Cross  of  Ferris,  p.  147). 

101.  The  existing  reservoir  and  the  proposed  enlarged  reservoir  provide 
the  benefit  of  waterfowl  and  fish  habitat  maintenance  (Tr.  Vol.  4,  following  p. 
81,  Testimony  of  Fritz,  p.  9). 

102.  Without  the  existing  project,  irrigation  carried  out  with  existing 
water  rights  would  dewater  much  of  the  Tongue  River  most  years,  thereby  greatly 
reducing  instream  benefits  (Tr.  Vol.  4,  following  p.  140,  Testimooy  of  Ferris, 
p.  7). 

103.  The  existing  reservoir  provides  good  habitat  for  several  species  of 
fish  which  thrive  in  the  reservoir;  they  should  continue  to  do  well  in  the 
expnaded  reservoir  (Tr.  Vol.  4,  following  p.  99,  Testimony  of  Fritz,  p.  9). 

104.  No  endangered  species  have  been  identified  that  would  be  harmed  by  an 
enlarged  Tongue  River  Reservoir  (Draft  EIS,  Vol.  I,  p.  79). 

105.  The  purchase  of  storage  in  the  enlarged  reservoir  for  maintenance  of 
fish  and  wildlife  habitat  in  the  subbasin  would  be  possbile  if  the  reservation 
were  granted  (Tr.  Vol.  4,  Cross  of  Ferris,  p.  145). 

106.  The  planning  process  of  the  expanded  Tongue  River  Project  has  been 
going  on  since  1967  (Tr.  \'ol.  4,  following  p.  81,  Testimony  of  Bondy,  p.  40). 

107.  The  Montana  Department  of  Natural  Resources  and  Conservation  has  done 
a  substantial  amount  of  work  on  the  expansion  of  the  Tongue  River  Project, 
including: 

a)  A  water  supply  study 

b)  Preliminary  design  of  several  alternative  methods  of  expanding 
the  project 

c)  Economic  feasibility  studies 

d)  Preliminary  electrification  studies 

(Tr.  Vol.  4,  following  p.  81,  Testimony  of  Bondy,  p.  41). 
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LOS.  Tl-ie  >fontai!a  Legislature  has  supoorted  the  Toneue  River  Project  and  its 
proposed  expansion  throup;li  several  actions  including: 

a)  Funding  for  construction  of  the  Tongue  River  Dam  in  the  late  1930 's 

b)  Funding  for  enlargement  studies  in  the  late  1960 's 

c)  Funding  for  further  enlargement  studies  in  1975 

d)  Directing  the  ^^ontana  Deoartment  of  Natural  Resources  and 
Conservation  to  enter  negotiations  with  potential  users  of 
an  expanded  project,  with  the  State  of  \«Iyoming,  and  with  the 
Indians 

(Tr.  Vol.  4,  following  p.  81,  Testimony  of  Bondy,  p.  41;  Tr.  Vol.  4, 
following  p.  140,  Testimony  of  Ferris,  p.  8). 

109.  The  'ijntana  Legislature  is  likely  to  provide  fiirther  direction  in  1979 
in  the  development  of  the  Tongue  River  Project  (Tr.  Vol.  4,  following  p.  81, 
Testimony  of  Bondy,  p.  41). 

110.  The  proposed  project  conforms  to  the  txjlicy  of  this  State  and  the  purpose 
of  the  Water  Use  Act:  to  encourage  the  wise  use  of  the  State's  water  resources  by 
making  them  available  for  appropriation  consistent  with  the  Water  Use  Act  and 
provide  for  the  vrLse  utilization  and  development  of  conservation  of  water  for  the 
State  for  the  maximum  benefit  of  its  people  with  the  least  possible  degradation 

of  the  natural  aquatic  ecosystems  (Tr.  Vol.  4,  Cross  of  Bondy,  p.  88). 

111.  It  is  established  to  the  satisfaction  of  the  Board  that  the  reservation 
of  a  storage  right  of  up  to  450,000  af/y  \^ich   is  to  include  all  existing  water 
rights,  and  is  subject  to  the  conditions  mentioned  in  Finding  56,  is  in  the  public 
interest  and  that  there  will  be  progress  toward  completion  of  the  facility  and 
acconplishment  of  the  purpose  within  a  reasonable  time  in  accordance  with  an  es- 
tablished plan.  This  reservation  is  384,000  af/y  of  new  storage.  (Findings 

58  through  109;  Montana  Department  of  Natural  Resources  and  Conservation,  Ap- 
plication No.  9942-r42C). 
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CONCLUSIONS  OF  LA\J 

1.  Chapter  8.  Title  89,  R.C.M.  1947.  and  in  particular,  Section  89-890, 
R.C.M.  1947.  authorize  the  adoption  by  the  Montana  Board  of  Natural  Resources 
and  Conservation  of  orders  reserving  water  to  qualified  applicants  for  reservati 
of  water. 

2.  If  ordered  adopted,  a  reservation  nust  be  ordered  adopted  in  accordanc 
with  Chapter  8,  Tilte  89.  R.C.M.  1947.  and  any  rules  adopted  thereunder. 

3.  Ihe  Applicant,  the  Montana  Departrient  of  Natural  Resources  and  Conserv 
is  an  agency  of  the  State  of  Montana  and  as  such  is  entitled  to  apply  to  reserve 
waters  within  the  State  of  Montana  in  accordance  with  89-890.  R.C.M.  1947.  and  a 
rules  adopted  thereunder. 

4.  All  pertinent  statutes  and  rules  of  the  State  of  Montana  have  been  ad- 
hered to  in  review  of  this  reservation  application,  both  by  the  ^fontana  Departma 
of  Natural  Resources  and  Conservation  and  by  the  Montana  Board  of  Natural  Resour. 
and  Conservation. 

5.  Based  upon  the  above  Findings  of  Fact,  all  pertinent  criteria  delineat( 
at  Section  89-890,  R.C.M.  1947,  and  any  rules  adopted  thereunder  providing  for  tl 
adoption  of  an  order  reserving  water  have  been  riiet. 

6.  Nothing  found  herein  has  bearing  \jpan   the  status  of  water  rights 
claimed  by  the  Applicant  other  than  those  herein  newly  applied  for,  nor  does 
anything  found  herein  have  bearing  on  the  status  of  claiined  water  rights  of  any 
other  party  except  in  relation  to  those  rights  herein  newly  applied  for,  to  the 
extent  necessary  to  reach  a  conclusion  herein. 
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BEFORE  THE  BOAPJ)  OF 
NATURAL  RESOURCES  AMD  CONSERVATION 
OF  THE  STATE  OF  MONTANA 


IN  THE  MATTER  OF  APPLICATION  FOR 
RESERVATION  OF  VJATER  NO.  12330-r42KJ 
BY  THE  U.S.  BUREAU  OF  RECLAMATION 


FINDINGS  OF  FACT  AND  CON- 
CLUSIONS OF  LAW  OF  APPLI- 
CATION NO.  12330-r42KJ 


The  above-entitled  matter  came  on  regularly  for  hearing  on  or 
about  August  31,  1977,  in  Billings,  Montana,  before  the  Montana  Board 
of  Natural  Resources  and  Conservation  and  its  duly  appointed  Hearing 
Examiner,  James  Driscoll.   The  Applicant  appeared  by  and  through  its 
counsel  of  record,  Thomas  Gai.   The  Montana  Department  of  Natural 
Resources  and  Conservation  appeared  by  and  through  its  counsel  of 
record,  Richard  Gordon.   The  Montana  Department  of  Health  and  Environ- 
mental Sciences  appeared  by  and  through  its  counsel  of  record,  Mona 
Jamison.   The  Montana  Department  of  Fish  and  Game  appeared  by  and 
through  its  counsel  of  record,  F.  Woodsite  Wright  and  Clayton  Kerron. 
The  fourteen  applicant  conservation  districts  appeared  by  and  through 
their  counsel  of  record,  Gary  Spaeth.   Utah  International,  Inc.,  ap- 
peared  by  and  through  its  counsel  of  record,  Urban  PvOth.   The  Montana 
Power  Company  appeared  by  and  through  its  counsel  of  record,  Robert 
Woodahl.   Intake  Water  Company  appeared  by  and  through  its  counsel  of 
record,  Henry  Loble.   VJitnesses  were  duly  sworn,  and  oral  and  documentary 
evidence  was  introudced. 

The  Board,  having  read  and  fully  considered  the  complete  record, 
makes  the  following  Findings  of  Fact  and  Conclusions  of  Law  relating 
to  the  U.S.  Bureau  of  Reclamation,  Application  No.  12330-r42KJ,  for 
Cedar  Ridge  off  stream  storage:   -272- 


FLNDINGS  OF  FACT 

1.  The  U.S.  Bureau  of  Reclamation  has  applied  for  the  reservation  of 
121,800  acre- feet  of  water  per  year  (af/y)  from  the  Yellowstone  River  for  storag( 
in  the  propxjsed  Cedar  Ridge  reservoir  to  be  used  for  municipal,  industrial, 
recreation,  and  fish  and  wildlife  purposes  (U.S.  Bureau  of  Reclamation,  Applicati 
No.  12330-r42Kj). 

2.  The  reservoir,  with  a  capacity  of  144,000  acre-feet,  would  inundate 
5.030  acres  on  the  north  side  of  the  Yellowstone  River  on  Starved  to  Death  Creek 
a  tributary  of  the  Yellowstone  River,  in  Treasure  and  Rosebud  Counties  about  16 
miles  northwest  of  Forsyth  (U.S.  Bureau  of  Reclamation,  Application  No.  12330-r4 
Draft  Addendum  EIS ,  flap  1 ,  following  p .  8) . 

Findings  Related  to  the  Purpose  of  the  .Reservation  (89-890(3) (a)) . 

3.  The  purpose  of  the  reservation  request  is  to  divert  and  store  water 
for  release  during  critical  sumrier  flow  periods  (Tr.  Vol.  18,  following  p.  179, 
Testimony  of  Derwood  Mercer,  p.  12). 

4.  The  released  water  would  replace  or  augynent  flows  used  for  nunicipal, 
industrial,  recreation,  water  quality,  aquatic  resource  maintenance,  irrigation, 
sanitation,  and  fish  and  v/ildlife  purposes  (Tr.  Vol.  18,  following  p.  179, 
Testimony  of  Mercer,  p.  12). 

5.  The  purposes  and  uses  are  similar  for  all  three  U.S.  Bureau  of  Reclama 
proposed  off stream  storage  projects  along  the  Yellowstone  River  (Tr.  Vol.  19, 
Cross  of  Mercer,  p.  10;  Tr.  Vol.  18,  following  p.  179,  Testimony  of  Mercer,  pp. 
7  and  10). 

6.  It  is  established  to  the  satisfaction  of  the  Board  that  a  purpose  of 
the  reservation  has  been  shown  (Findings  3  through  5) . 

Findings  Related  to  the  Need  for  the  Reservation  (89-890(3) (b)) .   ' 

7.  The  need  for  each  of  the  three  U.S.  Bureau  of  Reclamation  off  stream 
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storage  proiects  depends  on  the  level  of  water  reservation  requests  granted  to 
the  other  applicants  (Tr.  Vol.  19,  Cross  of  Mercer,  pp.  10  and  51). 

8.  Certain  reservation  requests  of  other  applicants  are  granted  herein 
(See  "Order,"  \  1  through  96). 

9.  It  is  established  to  the  satisfaction  of  the  Board  that  a  need  has 
been  shown  for  the  reservation  of  water  to  be  stored  in  Cedar  Ridge  Reservoir 
in  Treasure  and  Rosebud  Counties  (Findings  7  and  8) . 

Findings  Related  to  the  Amount  of  Water  Necessary  for  the  Purpose  of  the 
Reservation  (39-890(3) (c)) . 

10.  The  Application  is  for  a  maxinun  annual  need  of  121,800  acre- feet  of 
water  frcm  the  Yellowstone  River  to  be  stored  in  an  off stream  reservoir  (U.S. 
Bureau  of  Reclamation,  Application  No.  12330-r42KJ) . 

11.  Annual  flow  data  shows  that  the  maxinun  annual  need  would  not  be 
required  every  year  (Tr,  Vol.  19,  Testimony  of  Mercer). 

12.  The  off  stream  reservoir  would  provide  storage  so  that  water  could  be 
returned  to  the  river  for  irrigation  uses,  municipal  uses  and  industrial  uses 
(Tr.  Vol.  19,  Testl^nony  of  Mercer) . 

13.  With  an  offstre.ain  reservoir,  the  instream  flows  could  be  regulated  so 
as  to  protect  water  quality  and  recreational  use  and  fish  and  wildlife  use  (Tr. 
Vol.  19,  Testimony  of  Mercer) . 

14.  Water  would  be  pumped  from  the  river  durijig  periods  of  excess  flows 
and  returned  to  the  river  during  months  of  low  flows  (Tr.  Vol,  19,  Testimony  of 
Mercer) . 

15.  The  anticipated  increase  in  energy- related  depletions  projected  for 

the  Mid-  and  Lower  Yellowstone  subbasins  under  the  intermediate  level  of  development 
by  the  year  2000  is  75,490  af/y  (Draft  EIS,  Vol.  II,  p.  230). 

16.  The  anticipated  increase  in  irrigation  depletions  projected  for  the 
Mid-  and  Lower  Yellowstone  subbasins  under  the  intermediate  level  of  development 
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by  the  year  2000  is  83,840  af/y  (Draft  EIS.  Vol.  II,  p.  239). 

17.  The  total  anticipated  increase  in  depletions  projected  for  the  Mid- 
and  Lower  Yellowstone  subbasins  under  the  intermediate  level  of  development  for 
these  two  uses  by  the  year  2000  is  159,330  af/y  (Findings  15  and  16). 

18.  A  purpose  of  the  reservation  is  to  provide  stored  water  for  uses  siach 
as  those  disucssed  above  in  Findings  12,  13,  14  and  15  (Tr.  Vol.  18,  following  p, 
179,  Testincny  of  Mercer,  p.  12;  Finding  4), 

19.  It  is  established  to  the  satisfaction  of  the  Board  that  the  applied- 
for  121,800  af/y  of  v;ater  is  a  reasonable  amount  of  water  necessary  for  the 
purpose  of  the  reservation  (Findings  15  through  18) . 

20.  It  is  further  established  by  the  Board  that  the  Bureau  of  Reclamation 
may  only  withdraw  water  from  the  Yellowstone  River  during  MpJi  flo^-7  irontiis. 

Findings  Related  to  the  Public  Interest  (39-890(3) (d)) . 

21.  Stored  water  would  be  released  from  the  proposed  project  to  augment 
flows  during  critical  sunmer  periods  (Tr.  Vol.  18,  following  p.  179,  Testimony 
of  Mercer ,  p .  12) . 

22.  Stored  water  would  be  available  from  the  proposed  project  for  new 
diversionary  uses  (Tr.  Vol.  18,  following  p.  179,  Testimony  of  Mercer,  p.  121). 

23.  Possible  effects  of  the  proposed  project  on  the  ecosystem  include 
establishment  of  a  multispecies  warm-water  fishery,  introduction  of  nuskrat  into 
the  area,  and  attraction  of  migratory  waterfowl  (Draft  Addendurri  EIS,  pp.  34  and 
37). 

24.  Increased  number  of  waterfowl  could  benefit  hunters  and  sightseers, 
and  f latwater  recreation  and  fishing  opportunities  would  be  expanded  (Draft 
Addendum  EIS,  pp.  36  and  38). 
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25.  It  is  established  to  the  satisfaction  of  the  Board  that  the  reservation 
of  121,800  af/y  fron  the  Yellowstone  River  for  storage  at  the  Cedar  Ridp,e  site 

in  Treasure  and  Rosebud  counties  is  in  the  public  interest  and  that  there  will 
be  progress  toward  accomplishnent  of  the  purpose  with  reasonable  diligence  in 
accordance  with  an  established  plan  (Bureau  of  Reclamation,  Application* No.  12330- 
r42KJ). 

26.  T.-\e  public  interest  requires  that  specific  design,  construction,  and 
operating  plans;  ecunomic,  social,  and  environmental  analyses;  time  schedules; 
and  probable  allocations  of  water  to  various  beneficial  uses  be  supplied  so  that 
other  water  lasers  in  the  basin  may  know  the  status  of  the  proposed  Cedar  Ridge 
Project  and  the  amount  of  water  available  for  appropriation  (Application  No.  12330- 
r42KJ). 

CONCLUSIONS  OF  LAW 

1.  Chapter  8,  Title  89,  R.C.M.  1947,  and  in  particular,  Section  89-890, 
R.C.M.  1947,  authorizes  the  adoption  by  the  Montana  Board  of  Natural  Resources 
and  Conservation  of  orders  reserving  water  to  qualified  applicants  for  reservation 
of  water. 

2.  If  ordered  adopted,  a  reservation  must  be  ordered  adopted  in  accordance 
with  Chapter  8,  Title  89,  R.C.M.  1947,  and  any  rules  adopted  thereunder. 

3.  The  Applicant,  Bureau  of  Reclamation,  is  an  agency  of  the  United 
States  and  as  such  is  entitled  to  apply  to  reserve  waters  within  the  State  of 
Montana  in  accordance  with  Section  39-890,  R.C.M.  1947,  and  any  rules  adopted 
thereunder.       '  . 

4.  All  pertinent  statutes  and  rules  of  the  State  of  ftontana  have  been 
adhered  to  in  the  review  of  this  reservation  application,  both  by  the  !-fentana 
Department  of  Natural  Resources  and  Conservation  and  by  the  Montana  Board  of 
Natural  Resourcer  and  Conservation. 
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5.  Based  utjon  the  above  Findin?;s  of  Fact,  and  specifically  based  upon  any 
condition,  linitation,  or  inodification  of  the  full  application  appearing  in  said 
Findings,  all  pertinent  criteria  delineated  at  Section  S9-S90,  R.C.M.  1947,  and 
any  rules  adopted  thereunder  providing  for  the  adoption  of  an  order  reservin?, 
water  have  been  met. 

6.  nothing  fouiid  herein  has  bearing  upon  the  status  of  water  rights  claimed 
by  the  Applicant  other  than  those  herein  newly  applied  for,  nor  does  anything  founc 
herein  have  bearing  on  the  status  of  claimed  water  rights  of  any  other  party  esccepl 
in  relation  to  those  rights  herein  newly  applied  for,  to  the  extent  necessary  to 
reach  a  conclusion  herein. 


^W 
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BEFORE  THE  BOARD  OF 
NATURAL  RESOURCES  AND  CONSERVATION 
OF  THE  STATE  OF  MONTANA 


IN  THE  MATTER  OF  APPLICATION  FOR 
RESERVATION  OF  WATER  NO.  12332-r42K 
BY  THE  U.S.  BUREAU  OF  RECLAI1ATI0N 


FINDINGS  OF  FACT  AI'ID  CON- 
CLUSIONS OF  LAW  OF  APPLI- 
CATION NO.  I2332-r42K 


The  above-entitled  matter  came  on  regularly  for  hearing  on  or 
about  August  31,  1977,  in  Billings,  Montana,  before  the  Montana  Board 
of  Natural  Resources  and  Conservation  and  its  duly  appointed  Hearing 
Examiner,  James  Driscoll.   The  Applicant  appeared  by  and  through  its 
counsel  of  record,  Thomas  Gai.   The  Montana  Department  of  Natural 
Resources  and  Conservation  appeared  by  and  through  its  counsel  of 
record,  Richard  Gordon.   The  Montana  Department  of  Health  and  Envir- 
onmental Sciences  appeared  by  and  through  its  counsel  of  record,  Mona 
Jamison.   The  Montana  Department  of  Fish  and  Game  appeared  by  and 
through  its  counsel  of  record,  F.  Woodside  Wright  and  Clayton  Herron. 
The  fourteen  applicant  conservation  districts  appeared  by  and  through 
their  counsel  of  record,  Gary  Spaeth.   Utah  International,  Inc.,  ap- 
peared by  and  through  its  counsel  of  record,  Urban  Roth.   The  Montana 
Power  Company  appeared  by  and  through  its  counsel  of  record,  Robert 
VJoodahl.   Intake  Water  Company  appeared  by  and  through  its  counsel  of 
record,  Henry  Loble.   Witnesses  were  duly  sworn,  and  oral  and  documentary 
evidence  was  introduced. 

The  Board,  having  read  and  fully  considered  the  complete  record, 
makes  the  fc''.\owing  Findings  of  Fact  and  Conclusions  of  Law  relating 
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to  the  U.S.  Bureau  of  Reclamation.  Application  No.  12332-r42K.  for 
Sunday  Creek  off stream  storage: 
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FINDIIs-GS  OF  FACT 

1.  The  U.S.  Bureau  of  Reclamation  has  applied  for  the  reservation  of 
339,000  acre-feet  of  water  per  year  (af/y)  fron  the  Yellowstone  River  for  storage 
in  the  proposed  Sunday  Creek  reservoir  to  be  used  for  nunicipal,  industrial, 
recreation,  and  fish  and  wildlife  purposes  (U.S.  Bureau  of  Reclamation,  Application 
No.  12332-r42K). 

2.  The  reservoir,  with  a  capacity  of  678,000  acre-feet,  x^rould  ii.mdate 
D,700  acres  on  the  north  side  of  the  YellaiTStone  River  in  Custer  County  near 
the  Miles  City  airport  (U.S.  Bureau  of  Reclamation.  Application  No.  12332-r42K) . 
Findings  Related  to  the  Purpose  of  the  Reservation  (89-890(3) (a)) . 

3.  The  purpose  of  the  reservation  request  is  to  divert  and  store  water 
for  release  during  critical  suniner  flow  periods  (Tr.  Vol.  18,  following  p.  179, 
Testimony  of  Derwood  Mercer,  p.  12). 

4.  The  released  water  would  replace  or  augnent  flows  used  for  municipal, 
industrial,  recreation,  water  quality,  aquatic  resource  maintenance,  irrigation, 
sanitation,  and  fish  and  wildlife  purposes  (Tr.  Vol.  18,  following  p.  179, 
Testimony  of  Mercer,  p.  12). 

5.  The  purposes  and  uses  are  similar  for  ell  three  U.S.  Bureau  of  Reclamation 
proposed  off stream  storage  projects  along  the  Yellowstone  River  (Tr.  Vol.  19, 
Cross  of  Mercer,  p.  10;  Tr.  Vol.  18,  following  p.  179,  Testimony  of  Mercer,  pp. 

7  and  10). 

6.  It  is  established  to  the  satisfaction  of  the  Board  that  a  purpose  of 
the  reservation  has  been  shown  (Findings  3  through  5) . 

Findings  Related  to  the  Need  for  the  Reservation  (89-890(3) (b)) . 

7.  The  need  for  each  of  the  three  U.S.  Bureau  of  Reclamation  off stream 
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storage  projects  depends  on  the  level  of  water  reservation  requests  granted  to 
the  other  applicants  (Tr.  Vol.  19,  Cross  of  I'fercer,  pp.  10  and  51). 

8.  Certain  reservation  requests  of  other  ^jplicants  are  granted  herein 
(See  "Order,"  ^   1  through  96). 

9.  It  is  established  to  the  satisfaction  of  the  Board  that  a  need  has 
been  shown  for  the  reservation  of  water  to  be  stored  in  Sunday  Creek  Reservoir 
in  Custer  County  (Findings  7  and  8) . 

Findings  Related  to  the  Amount  of  Water  Necessary  for  the  Purpose  of  the 
Reservation  (89-890(3) (c)) . 

10.  The  Application  is  for  a  maximun  annual  need  of  539,000  acre- feet  of 
water  from  the  Yellowstone  River  to  be  stored  in  an  off stream  reservoir  (U.S. 
Bureau  of  Reclamation,  Application  No.  12332-r42lO  . 

11.  Annual  flow  data  shows  that  the  raaxiinum  annual  need  would  not  be 
required  every  year  (Tr.  Vol.  19,  Testimony  of  Mercer). 

12.  The  off  stream  reservoir  would  provide  storage  so  that  water  could  be 
returned  to  the  river  for  irrigation  uses,  municipal  uses  and  industrial  uses 
(Tr.  Vol.  19,  Testimony  of  Mercer). 

13.  With  an  off  stream  reservoir,  the  instream  flews  could  be  regulated  so 
as  to  protect  water  quality  and  recreational  use  for  fish  and  wildlife  use  (Tr. 
Vol.  19,  Testiinony  of  Mercer). 

14.  Water  would  be  pumped  from  the  river  during  periods  of  excess  flows 
and  returned  to  the  river  during  months  of  low  flows  (Tr.  Vol.  19,  Testimony  of 
Mercer) . 

15.  The  anticipated  increase  in  energy- related  depletions  projected  for 
the  Mid-  and  Lower  YellcK^/stone  subbasins  under  the  intermediate  level  of  develop 
by  the  year  2000  is  75,490  af/y  (Draft  EIS,  Vol.  II,  p.  230). 

16.  The  anticipated  increase  in  inrigation  depletions  projected  for  the 
Mid-  and  Lower  Yellowstone  subbasins  under  the  intermediate  level  of  developriient 
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by  the  vear  2000  is  B3,S40af/y  (Draft  EIS.  Vol.  II.  p.  239). 

17.  The  total  anticipated  increase  in  depletions  projected  for  the  Mid- 
and  Lower  Yellcnvstone  subbasins  under  the  intermediate  level  of  development  for 
these  two  uses  by  the  year  2000  is  1 50 . 330  af /y  (Findings  15  and  16) . 

18.  A  purpose  of  the  reservation  is  to  provide  stored  water  for  uses  such 
as  those  disucssed  above  in  Findings  12.  13,  14  and  15  (Tr.  Vol.  18,  following  p. 
179,  Testimony  of  Mercer,  p.  12;  Finding  4).        . ' 

19.  It  is  established  to  the  satisfaction  of  the  Board  that  the  applied- 
for  539,000  af/y  of  water  is  a  reasonable  amount  of  water  necessary  for  the 
purpose  of  the  reservation  (Findings  15  through  18).     .:''■'■       ■•■    -  ■■• 

20.  It  is  further  established  by  the  Board  that  the  Bureau  of  Reclamation 
nay  only  withdraw  water  from  the  Yellowstone  River  during  high  flows. 

Findings  Related  to  the  Public  Interest  (39-890(3) (d)) . 

21.  Stored  water  would  be  released  from  the  proposed  project  to  augment 
flows  during  critical  sunmer  periods  (Tr.  Vol.  18,  following  p.  179,  Testimony 
of  Mercer,  p.  12). 

22.  Stored  water  would  be  available  frctn  the  proposed  project  for  new 
diversionary  uses  (Tr.  Vol.  18,  following  p.  179,  Testirwny  of  Mercer,  p.  121). 

23.  Possible  effects  of  the  proposed  project  on  the  ecosystem  include 
establishment  of  a  multispecies  warm-water  fishery,  introduction  of  moskrat  into 
the  area,  and  attraction  of  migratory  waterfowl  (Draft  Addendum  EIS,  pp.  34  and 
37).  •.  ■     ■   -       •      • 

24.  Increased  number  of  waterfowl  could  benefit  hunters  and  sightseers, 
and  flatwater  recreation  and  fishing  opportunities  would  be  expanded  (Draft 
Addendum  EIS,  pp.  36  and  38). 
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25.  It  is  established  to  the  satisfaction  of  the  Board  that  the  reservatiot 
of  539,000  af/y  from  the  Yellowstone  River  for  storage  at  the  Sunday  Creek  site 

in  Custer  County  near  the  Miles  City  airport  is  in  the  public  interest  and  that 
there  will  be  progress  toward  accomplishment  of  the  purpose  with  reasonable  dill  get 
in  accordance  with  an  established  plan  (Bureau  of  Reclamation,  Application  No.  123; 
r42K). 

26.  The  public  interest  requires  that  specific  design,  construction,  and 
operating  plans;  economic,  social,  and  environmental  analysis;  time  schedules;  and 
probable  allocations  of  water  to  various  beneficial  uses  be  supplied  so  that  other 
water  users  in  the  basin  may  know  the  status  of  the  proposed  Sunday  Creek  Project 
and  the  amount  of  water  available  for  appropriation  (Application  No.  12332-r42K). 

CONCLUSIONS  OF  LAW 

1.  Chapter  8,  Title  89,  R.C  M.  1947,  and  in  particular.  Section  89-890, 
R.C.M.  1947,  authorizes  the  adoption  by  the  Montana  Board  of  Natural  Resources  and 
Conservation  of  orders  reserving  water  to  qualified  applicants  for  reservations  of 
water. 

2.  If  ordered  adopted,  a  reservation  must  be  ordered  adopted  in  accordanc 
with  Chapter  8,  Title  89,  R.C.M.  1947,  and  any  rules  adopted  thereunder. 

3.  The  Applicant,  U.S.  Bureau  of  Reclamation,  an  agency  of  the  State  of 
Montana,  is  entitled  to  apply  to  reserve  waters  within  the  State  of  Montana  in 
accordance  with  Section  89-890,  R.C.M.  1947,  and  any  rules  adopted  thereunder. 

4.  All  pertinent  statutes  and  rules  of  the  State  of  Montana  have  been  ad- 
hered to  in  the  review  of  this  reservation  Application,  both  by  the  Montana  Depart 
or  Natural  Resources  and  Conservation  and  by  the  Montana  Board  of  Natural  Resource 
and  Conservation. 
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5.  Based  upon  the  above  Findings,  and  specifically  based  upon  any  condition, 
limitation,  or  modification  of  the  full  Application  appearing  in  said  Findings,  all 
pertinent  criteria  delineated  at  Section  89-890,  R.C.M.  1947,  and  any  rules  adopted 
thereunder  providing  for  the  adoption  of  an  order  reserving  water  have  been  met. 

6.  Nothing  found  herein  has  bearing  upon  the  status  of  water  rights  claimed 
by  the  Applicant  other  than  those  herein  newly  applied  for,  nor  does  anything  found 
herein  have  bearing  on  the  status  of  claimed  water  rights  of  any  other  ^arty  except 
in  relation  to  those  rights  herein  newly  applied  for,  to  the  extent  necessary  to 
reach  a  conclusion  herein. 
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BEFORE  THE  BOARD  OF 
NATURAL  RESOURCES  AND  CONSERVATION 
OF  THE  STATE  OF  MONTANA 


IN  THE  MATTER  OF  APPLICATION  FOR 
RESERVATION  OF  WATER  NO.  12331-r43Q 
BY  THE  U.S.  BUREAU  OF  RECLAMATION 


FINDINGS  OF  FACT  \ND  CON- 
CLUSIONS OF  LAV7  OF  APPLI- 
CATION NO.  12331 -r43Q 


The  above-entitled  matter  came  on  regularly  for  hearing  on  or 
about  August  31,  1977,  in  Billings,  Montana,  before  the  Montana  Boarc 
of  Natural  Resources  and  Conservation  and  its  duly  appointed  Hearing 
Examiner,  James  Driscoll.   The  Applicant  appeared  by  and  through  its 
counsel  of  record,  Thomas  Gai.   The  Montana  Department  of  Natural 
Resources  and  Conservation  appeared  by  and  through  its  counsel  of  re 
cord,  Richard  Gordon.   The  Montana  Department  of  Health  and  Environ- 
mental Sciences  appeared  by  and  through  its  counsel  of  record,  Mona 
Jamison.   The  Montana  Department  of  Fish  and  Game  appeared  by  and 
through  its  counsel  of  record,  F.  V/oodside  Wright  and  Clayton  Herron 
The  fourteen  applicant  conservation  districts  appeared  by  and  throug 
their  counsel  of  record,  Gary  Spaeth.   Utah  International,  Inc.,  ap- 
peared by  and  through  its  counsel  of  record.  Urban  Roth.   The  Montan 
Power  Company  appeared  by  and  through  its  counsel  of  record,  Robert 
Woodahl.   Intake  Water  Company  appeared  by  and  through  its  counsel  o 
record,  Henry  Loble.   Witnesses  were  duly  sworn,  and  oral  and  docume 
evidence  was  introduced. 

The  Board,  having  read  and  fully  considered  the  complete  record 
makes  the  following  Findings  of  Fact  and  Conclusions  of  Law  relating 
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to  U.S.  Bureau  of  Reclamation,  Application  No.  12331-r43Q,  for 
Buffalo  Creek  off stream  storage: 


'}.  >"i- 
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FIiroiNGS  OF  FACT 

1.  The  U.S.  Bureau  of  Reclamation  has  applied  for  the  reservation  of 
68,700  acre- feet  of  water  per  year  (af/y)  from  the  Yella^retone  River  for  storage 
in  the  proposed  Buffalo  Creek  reservoir  to  be  used  for  nunicipal,  industrial, 
recreation,  and  fish  and  wildlife  purposes  (U.S.  Bureau  of  Reclamation,  Applicati 
No.  12331-r430). 

2.  The  reservoir,  with  a  capacity  of  115,000  acre- feet,  would  inundate 
2,660  acres  on  the  north  side  of  the  Yellowstone  River  in  Yellowstone  County 
near  the  tcwn  of  Custer  (U.S.  Bureau  of  Reclamation,  Application  No.  12331-r43Q). 
Findings  Related  to  the  Purpose  of  the  Reservation  (89-890(3) (a)) . 

3.  The  purpose  of  the  reservation  request  is  to  divert  and  store  water 
for  release  during  critical  sumner  flow  periods  (Tr.  Vol.  18,  following  p.  179, 
Testimony  of  Derwood  Mercer,  p,  12). 

4.  The  released  water  would  replace  or  augnent  flows  used  for  municipal, 
industrial,  recreation,  water  quality,  aquatic  resource  maintenance,  irrigation, 
sanitation,  and  fish  and  wildlife  purposes  (Tr.  Vol.  18,  following  p.  179, 
Testimony  of  Mercer,  p.  12). 

5.  The  purposes  and  uses  are  similar  for  all  three  U.S.  Bureau  of  Reclamat 
proposed  offstream  storage  projects  along  the  Yellowstone  River  (Tr.  Vol.  19, 
Cross  of  Mercer,  p.  10;  Tr.  Vol.  18,  following  p.  179,  Testimony  of  Ifercer,  pp. 

7  and  10). 

6.  It  is  established  to  the  satisfaction  of  the  Board  that  a  purpose  of 
the  reservation  has  been  shown  (Findings  3  through  5) . 

Findings  Related  to  the  Need  for  the  Reservation  (89-890(3) (b)) . 

7.  The  need  for  each  of  the  three  U.S.  Bureau  of  Reclamation  offstream 
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storage  projects  depends  on  the  level  of  water  reservation  requests  granted  to 
the  other  applicants  (Tr.  Vol.  19.  Cross  of  Mercer,  pp.  10  and  51). 

8.  Certaiji  reservation  requests  of  other  applicants  are  granted  herein 
(See  "Order."  t  1  through  96). 

9.  It  is  established  to  the  satisfaction  of  the  Board  that  a  need  has 
been  shown  for  the  reservation  of  water  to  ba  stored  in  Buffalo  Creek  Reservoir 
in  Yellowstone  County  (Findings  7  and  8) . 

Findings  Related  to  the  Amount  of  Water  Necessary  for  the  Purpose  of  thp 
Reservation  (39-890(3')  (c)) . 

10.  The  Application  is  for  a  raaxinrum  annual  need  of  63.700  acre-feet  of 
water  from  the  Yellowstone  River  to  be  stored  m  an  offstream  reservoir  (U.S. 
Bureau  of  Reclamation.  Application  No.  12331-r430). 

11.  Annual  fla.  data  shows  that  the  maxirnum  annual  need  would  not  be 
required  every  year  (Tr.  Vol.  19.  Testiircny  of  Ifercer) . 

12.  The  offstream  reservoir  would  provide  storage  so  that  water  could  be 
returned  to  the  river  for  irrigation  uses,  municipal  uses  and  industrial  uses 
(Tr.  Vol.  19,  Testinony  of  Mercer) . 

13.  With  an  offstieam  reservoir,  the  instream  flows  could  be  regulated  so 
as  to  protect  water  quality  and  recreational  use  and  fish  and  wildlife  use  (Tr. 
Vol.  19.  Testinony  of  Mercer) . 

14.  Water  would  be  punped  from  the  river  during  periods  of  excess  flows 
and  returned  to  the  river  during  months  of  lex.  flows  (Tr.  Vol.  19.  Testixnony  of 
I^rcer) . 

15.  The  anticipated  increase  in  energy-related  depletions  projected  for 

the  Mid-  and  I^r  Yellowstone  subbasins  under  the  intermediate  level  of  development 
by  the  year  2000  is  75.490  af/y  (Draft  EIS.  Vol.  II,  p.  230). 

16.  'ilie  anticipated  ioicrease  in  irrigation  depletions  projected  for  the 
md-   and  Uxver  Yellowstone  subbasins  under  the  intermediate  level  of  development 
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by  the  year  2000  is  83,840  af/y  (Draft  EIS,  Vol.  II,  p.  239). 

17.  The  total  anticipated  increase  in  depletions  projected  for  the  Mid- 
and  Lower  Yellowstone  si±)basins  under  the  intermediate  level  of  development  for 
these  two  uses  by  the  year  2000  is  159,330  af/y  (Findings  15  and  16) . 

18.  A  purpose  of  the  reservation  is  to  provide  stored  water  for  uses  such 
as  those  disucssed  above  in  Findings  12,  13,  14  and  15  (Tr.  Vol.  18,  following  p 
179,  Testimony  of  Mercer,  p.  12;  Finding  4). 

19.  It  is  established  to  the  satisfaction  of  the  Board  that  the  applied- 
for  63,700  af/y  of  water  is  a  reasonable  amount  of  water  necessary  for  the 
purpose  of  the  reservation  (Findings  15  through  18) . 

20.  It  is  further  established  by  the  Board  that  the  Bureau  of  Reclamation 
may  only  withdraw  water  fran  the  Yellowstone  River  durinf'  higli  fla-;  T'ontiis. 

Findings  Related  to  the  Public  Interest  (89-890(3) (d)) . 

21.  Stored  water  would  be  released  from  the  proposed  project  to  augment 
flews  during  critical  summer  periods  (Tr.  Vol.  18,  following  p.  179,  Testimony 
of  fiercer ,  p .  12) . 

22.  Stored  water  would  be  available  frcm  the  proposed  project  for  new 
diversionary  uses  (Tr.  Vol.  18,  following  p.  179,  Testimony  of  Mercer,  p.  121). 

23.  Possible  effects  of  the  proposed  project  on  the  ecosystem  include 
establishment  of  a  multispecies  warm-water  fishery,  introduction  of  muskrat  into 
the  area,  and  attraction  of  migratory  waterfowl  (Draft  Addendum  EIS,  pp.  34  and 
37). 

24.  Increased  number  of  waterfcwl  could  benefit  hunters  and  sightseers, 
and  flatwater  recreation  and  fishing  opportunities  vrould  be  expanded  (Draft 
Addendum  EIS,  pp.  36  and  38) . 
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25.  It  is  established  to  the  satisfaction  of  the  Board  that  the  reservation 
of  68,700  af/y  from  the  Yellowstone  River  for  storage  at  the  Buffalo  Creek  site 

in  Yellowstone  County  is  in  the  public  interest  and  that  there  will  be  progress 
toward  accomplishment  of  the  purpose  with  reasonable  diligence  in  accordance  with 
an  established  plan  (Bureau  of  Reclamation,  Application  No.  12331-r43Q). 

26.  The  public  interest  requires  that  specific  design,  construction,  and 
operating  plans;  economic,  social,  and  environmental  analysis,  time  schedules; 
and  probable  allocations  of  water  to  various  beneficial  uses  be  supplied  jo  that 
other  water  users  in  the  basin  may  know  the  status  of  the  proposed  Buffalo  Creek 
Project  and  the  amount  of  water  available  for  appropriation  (Application  No.  12331- 
r43Q) . 

.  CONCLUSIONS  OF  LAW 

1.  Chapter  8,  Title  89,  R.C.M.  1947,  and  in  particular.  Section  89-890, 
R.C.M.  1947,  authorizes  the  adoption  by  the  Montana  Board  of  Natural  Resources  and 
Conservation  of  orders  reserving  water  to  qualified  applicants  for  reservation  of 
water. 

2.  If  ordered  adopted,  a  reservation  must  be  ordered  adopted  in  accordance 
with  Chapter  8,  Title  89,  R.C.M.  1947,  and  any  rules  adopted  thereunder. 

3.  The  Applicant,  U.S.  Bureau  of  Reclamation,  is  an  agency  of  the  United 
States  and  as  such  is  entitled  to  apply  to  reserve  waters  within  the  State  of 
Montana  in  accordance  with  Section  89-890,  R.C.M.  1947,  and  any  rules  adopted 
thereunder. 

4.  All  pertinent  statutes  and  rules  of  the  State  of  Montana  have  been  ad- 
hered to  in  the  review  of  this  reservation  Application,  both  by  the  Montana  Department 
of  Natural  Resources  and  Conservation  and  by  the  Montana  Board  of  Natural  Resources 
and  Conservation. 
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5.  Based  upon  the  above  Findings  of  Fact,  and  specifically  based  upon  an^/ 
condition,  limitation  or  modification  of  the  full  Application  appearing  in  said 
Findings,  all   pertinent  criteria  delineated  at  Section  89-890,   R.C.M.   1947,  and  ar 
rules  adopted  thereunder  providing  for  the  adoption  of  an  order  reserving  water  ha 
been  met. 

6.  Nothing  found  herein  has  bearing  upon  the  status  of  water  rights  claiir 
by  the  Applicant  other  than  those  herein  newly  applied  for,  nor  does  d.ything  foun 
herein  have  bearing  on  the  status  of  claimed  water  rights  of  any  other  party  excep 
in  relation  to  those  rights  herein  newly  applied  for,  to  the  extent  necessary  to 
reach  a  conclusion  herein. 
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BEFORE  THE  BOARD  OF 
NATURAL  RESOURCES  AITD  CONSERVATION 
OF  TKE  STATE  OF  MONTANA 


IN  THE  MATTER  OF  APPLICATION  FOR 
RESERVATION  OF  WATER  NO.  I781-r 
BY  THE  MONTANA  FISH  AND  GA>EE 
COMMISSION 


FINDINGS  OF  FACT  AND  CON- 
CLUSIONS OF  lax;  OF  APPLI- 
CATION NO.  1781-r 


The  above-entitled  matter  came  on  regularly  for  hearing  on  or 
about  August  17,  1977,  in  Billings,  Montana,  before  the  Montana  Board 
of  Natural  Resources  and  Conservation  and  its  duly  appointed  Hearing 
Examiner,  James  Driscoll.   The  App'licant  appeared  by  and  through  its 
counsel  of  record,  F.  Woodside  Wright  and  Clayton  Herron.   The  !!ontana 
Department  of  Natural  Resources  and  Conservation  appeared  by  and  through 
its  counsel  of  record,  Richard  Gordon.   The  fourteen  applicant  conser- 
vation districts  appeared  by  and  through  their  counsel  of  record,  Gary 
Spaeth.   The  City  of  Billings  appeared  by  and  through  its  counsel  of 
record,  Calvin  Calton.   Utah  International,  Inc.,  appeared  by  and 
through  its  counsel  of  record,  Urban  Roth.   The  Intake  Water  Company 
appeared  by  and  through  its  counsel  of  record,  Henry  Loble  and  Bovd 
Henderson.   The  Montana  Power  Comoany  appeared  by  and  through  its  counsel 
of  record,  Robert  Woodahl.   The  Montana  Water  Development  Association 
appeared  without  benefit  of  counsel.   The  Great  Western  Sugar  Company 
appeared  by  and  through  its  counsel  of  record,  Richard  McCann.   Trout 
Unlimited  and  the  Federation  of  Fly  Fishermen  appeared  by  and  through 
their  counsel  of  record,  James  Goetz.   The  Montana  Wildlife  Federation 
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appeared  by  and  through  its  counsel  of  record,  VJilliam  Madden.   The 
Environmental  Information  Center  appeared  by  and  through  its  counsel 
of  record,  William  Leaphart.   Witnesses  v.-ere  duly  sworn,  and  oral  ar 
doctimentary  evidence  was  introduced. 

The  Board,  having  read  and  fully  considered  the  complete  record 
makes  the  following  Findings  of  Fact  and  Conclusions  of  La^  delating 
to  the  Montana  Fish  and  Game  Commission,  Apijlication  Ho.  1781-r: 
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FINDINGS  OF  FACT 

1.  The  reaches  of  the  Yellowstone  River  and  certain  of  its 
major  tributaries  for  which  an  instream  reservation  of  water  has  been 
applied  for  by  the  Montana  Fish  and  Game  Commission  are  shown  in  Map 
FG-1  (Draft  EIS.  Vol.  I.  p.  181). 

2.  The  Department  of  Fish  and  Game  has  applied  for  an  instream 
reservation  on  many  of  the  streams  in  the  Yellowstone  River  Basin, 
including  a  request  for  an  instream  reservation  in  the  Yellowstone 
River  (Montana  Fish  and  Game  Commission,  Application  No.  1781-r) . 

3.  Fish  and  Game  has  made  lawful,  proper  and  timely  application 
for  reservation  of  water,  to  maintain  flows,  levels,  or  qualities  of 
water  thereof,  in  the  Yellowstone  River  Basin,  including  the  reaches 
and  tributaries  thereof,  as  follows: 

UPPER  YELLOWSTONE  BASIN  (Town  of  Gardiner  to  mouth  of  Boulder  River) 
Armstrong  Spring  Creek  ..  ,  ,    .,, 

Bear  Creek 
Big  Creek 
Billman  Creek 
Brackett  Creek 
Cedar  Creek 
Cinnabar  Creek 
Coke  Creek 

Eight  Mile  Creek  .     " 

Emigrant  Spring  Creek 
Flathead  Creek 
Fleshman  Creek 
Fridley  Creek 
Little  Mission  Creek  , 
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McDonald  Spring  Creek 
Mill  Creek 
Mission  Creek 
Hoi  Heron  Creek 
Nelson  Spring  Creek 
Rock  Creek  (Shields  Drainage) 
Rock  Creek  (of  t±ie  Yellowstone) 
Shields  River 
Sixmile  Creek 
Sinit±i  Creek 
Suce  Creek 
Ton  Miner  Creek 
Trail  Creek 

Yellowstone  River  (llain  Channel,  Gardiner  to  Boulder  River) 
MIDDLE  YEUja-JSTOI-E  BASH^I  (Boulder  River  to  Bighorn  River) 
Mid-Big  Timber  Creek 
Lower  Big  Timber  Creek 
Upper  Bluewater  Creek 
Middle  Bluewater  Creek 
Lower  Bluewater  Creek 
Bridger  Creek 

Boulder  River  (Sweet  Grass  County) 
Boulder  River  (Sweet  Grass  and  Park  Counties) 
Boulder  River  (Sweet  Grass  County) 
Upper  Butcher  Creek 
Lower  Butcher  Creek 
Castle  Creek  (Stillwater  County) 
Castle  Creek  (Stillwater  and  Sweet  Grass  Counties) 
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C larks  Fork  Yellowstone  River 

Lw^er  Clarks  Fork  Yellowstone  River 

Clear  Creek 

Dry  Credc 

East  Boulder  River  (Sweet  Grass  County)  ,.   ,^^ 

Fishtail  Creek  (Stillwater  County)  ^  ^ 

West  Fishtail  Creek  (Stillwater  County) 

Little  Rocky  Creek  (Stillwater  County)  - ,' . 

Lower  Deer  Creek 

Picket  Pin  Creek  (Stillwater  and  Sweet  Grass  (bounties) 

Mid-Red  Lodge  Creek 

Lower  Red  Lodge  Creek  .    r 

Rock  Creek  — 

Mid-Rock  Creek  _     ,    . , 

Lower  Rock  Creek 

Lower  East  Psosebud  C^reek  ,  ;:<■:.. 

West  Rosebud  Creek  .    .- 

Lower  West  Rosebud  Creek  ^   :  ^     r'  . 

Sage  Creek 

Still\>?ater  River  (Stillwater  County) 

Mid-Sweet  Grass  Creek 

Lower  Sweet  Grass  Creek 

Upper  Deer  Creek 

Lower  West  Boulder  River 

Vtest  Fork  Stillwater  River  (Stillwater  County) 

West  Fork  Stillwater  River  (Sweet  Grass  County) 

Mid-Willow  Creek  .    .    • 

Lcwer  Willow  Creek 

Yellowstone  River  (Main  Channel,  Boulder  River  to  Bighorn  River) 
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LO.JER  YELLOiJSTOI'C:  RASIN 
Bij»hom  River 
Tont^  River 
Hangino  Mcnan  Creek 
Otter  Creek 
Punpkin  Creek 
Powder  River 
Rosebud  Creek 

YellCTvstone  River  (Big  Horn  River  to  Montana-ttorth  Dakota  State  Line 
(Exh.  DFG  1731-r  pii  &  iii) . 

4.  The  Department  of  Health  and  Environruental  Sciences  has  also  applied 
for  an  instream  reservation  for  waters  in  the  Yella^tone  River  (Department  of 
Health  and  Environmental  Sciences,  Application  No.  10003-r) . 

5.  Although  the  purpose,  the  need  and  the  pxjblic  interest  of  each  of 
these  reservation  requests  differ,  the  granting  of  one  instream  reservation 
would  insure  the  other  state  agency  an  instream  reservation. 

6.  Because  the  purpose,  the  need  and  the  public  interest  for  a  Fish  and 
Game  instream  reservation  throughout  the  entire  Yella^/stone  River  Basin  are 
basically  the  same,  the  Board,  as  hereinafter  set  forth,  adopts  general  Findings 
of  Fact  relating  to  these  elements  of  water  reservations  as  mandated  by  R.C.M. 
89-890. 

Findings  Related  to  the  Purpose  of  Instream  Reservations  of  \Jaters  in  Streams 
of  the  Yellowstone  River  Basin  (09-890(3) (a)) . 

7.  The  purpose  of  the  reservation  is  to  ensure  that  waters  are  available 
for  existing  uses  and  to  maintain  a  minimnn  flov,  level,  and  quality  of  water 
(^4ontana  Fish  and  Game  Coimission,  Application  Llo.  1781-r,  p.  1  through  3). 

8.  There  is  an  abundant  and  viable  fishery  and  aquatic  ecosystem  existent 
in  the  Yellowstone  River  Basin  (Tr.  Vol.  18,  Testimony  of  Halterman,  p.  2) 
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9.  A  purpose  of  the  instream  reservation  being  sought  by  the  Department 
of  Fish  and  Gaine  is  to  maintain  the  abundant  and  viable  fishery  and  aquatic 
ecosystem  existent  in  the  Yellowstone  River  Basin  (Application  Ho.  1781-r). 

10.  A  purpose  of  the  reservation  is  to  provide  fish  and  wildlife  habitat 
sufficient  to  perpetuate  the  diverse  species  comprising  the  various  natural 
habitats  (Montana  Fish  and  Game  Conriission,  Application  No.  1781-r) . 

11.  A  purpose  of  the  reservation  is  to  help  maintain  water  quality  (Montana 
Fish  and  Game  Conriission,  Application  Mo.  1781-r,  p.  3). 

12.  A  purpose  of  the  reservation  is  to  contribute  to  a  clean  and  healthful 
envirorrvent  (Montana  Fish  and  Game  Conriission,  Application  No.  1781-r,  p.  3). 

13.  It  is  established  to  the  satisfaction  of  the  Board  that  the  purpose  of 
an  instream  reservation  of  waters  of  the_  streams  in  the  Yellowstone  River  Basin 
has  been  shewn.  •   « 
Findings  Related  to  the  Need  of  Instream  Reservations  of  Waters  in  Streams 

of  the  Yellowstone  River  Basin  (89-890(3) (b)) . 

lA.  Instream  reservations  are  necessary  for  channel  flushing  and  the  main- 
tenance of  the  channels  (Tr.  Vol.  18,  Testimony  of  Reichraith)  . 

15.  Instream  reservations  are  necessary  to  control  aquatic  plant  growth 
and  to  maintain  aquatic  and  wildlife  species  and  the  fishery  of  the  Basin 
(Application  1781-r,  pp.  1  through  3). 

16.  There  is  a  public  need  for  the  purposes  of  providing  fish  and  wildlife 
habitat  sufficient  to  perpetuate  the  diverse  species  conprising  this  natural 
resource  at  levels  comparable  to  currently  existing  levels. 

17.  There  is  a  need  for  the  reservations  of  waters  of  the  Yellowstone 
River  and  its  tributaries  for  recreational  purposes  which  would  be  n^t  by  the 
reservation  of  flews  requested  by  Fish  and  Game. 
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18.  The  need  for  reservations  of  water  in  each  strean  reach  requested  by 
Fish  and  Game  is  to  provide  for  continued  preservation  of  fish  and  wildlife 
habitat  sufficient  to  perpetuate  the  several  and  many  species  found  in  each 
stream  reach  at  currently  existing  levels;  to  provide  water -based  and  water- 
related  recreation  for  residents  of  this  state  and  tourists  and  other  transients 
to  this  state;  to  provide  Fish  and  Game  standing  to  represent  the  public's 
interest  in  fish  and  wildlife  and  recreation  when  future  applications  for  water 
use  permits  in  the  stream  reaches  are  being  considered  (Montana  Fish  and  Game 
Proposed  Finding  75) . 

19.  It  is  established  to  the  satisfaction  of  the  Board  that  the  need  for 
instream  water  reservations  of  the  waters  in  streams  of  the  Yellowstone  River 
Basin  has  been  shown. 

Findings  Related  to  the  Public  Interest^pf  Instream  Reservations  for  the  Waters 
in  the  Streams  of  the  Yellowstone  River  Basin  (39-890(3) (d)) . 

20.  The  Fish  and  Game's  application  for  reservations  of  water  in  the 
Yellowstone  River  Basin  represents  the  public  interest  in  preserving,  protecting 
and  enhancing  the  environment  (Fish  and  Game  Proposed  Finding  75)  . 

21.  The  application  of  the  Fish  and  Game  is  in  the  public  interest  in  that 
it  provides  aesthetically  pleasing  surroundings,  and  that  it  preserves  fishing 
waters  in  their  natural  existing  state  (Fish  and  Game  Proposed  Finding  75) . 

22.  The  instream  reservation  is  in  the  public  interest  in  that  it  protects 
and  preserves  fish  habitat,  preserves  recreational  sites  and  ensures  perpetuatia 
of  non-game  wildlife  in  the  existing  ecosystem  (Fish  and  Game  Proposed  Finding 
75).  . 

23.  The  instream  reservation  is  in  the  pi±)lic  interest  in  that  it  will: 

a)  continue  the  perpetuation  of  the  fish  and  wildlife  resources; 

b)  continue  perpetuation  of  the  fish  and  wildlife  resources  for 
current  and  future  utilization  by  the  public; 

c)  maintain  water  quality 
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24.  It  is  established  to  the  satisfaction  of  the  Board  that  the  public 
interest  for  ins tr earn  reservations  of  the  waters  in  the  streams  of  the  Yellowstone 
River  Basin  has  been  shot^jn. 

Findings  Related  to  the  Amount  Necessary  for  the  Purpose  of  the  Reservation 
of  VJaters  of  the  Streanis  of  the  YellCT-;stone  River  Basin  (89-890(3)  (c))  . 
Instream  Reservation  of  the  Yellowstone  River  at  Sidney,  Montana 

25.  The  fish  species  present  in  this  part  of  the  Yellowstone  River  are 
sturgeon,  paddlefish,  mooneye,  trout,  minnow,  sucker,  catfish,  codfish,  sunfish, 
perch  and  dr-^.     C^^'^^^  ''-^^ 

26.  The  resident  and  migratory  wildlife  species  present  in  this  part  of 

the  stream  are  loons,  grebes,  pelicans,  cormorants,  swans,  geese,  ducks,  vultures, 
hawks,  eagles,  falcons,  herons,  cranes, -coots,  avocets,  plovers,  sandpipers, 
snipes,  gulls,  terns,  owls,  magpies,  crows  and  other  birds  and  male  deer,  white- 
tailed  deer,  beavers,  minks,  muskrats  and  river  otters  (Department  of  Fish  and 
(Jane,  Application  Ifo.  1781-r,  exh.  1,  pp.  231  through  233), 

27.  A  reservation  of  instream  water  will  protect  nesting  and  production, 
migrations,  incubations  and  receiving  of  the  various  species  (Department  of  Fish 
and  Game,  Application  Uo.   1781-r,  exh.  1,  pp.  234  and  235). 

28.  An  adequate  instream  flow  will  provide  ample  food  simply,  adequate 
habitat  area  and  suitable  water  quality  for  all  the  fishery  and  wildlife  species 
of  this  part  of  the  Yellowstone  River  (Tr.  Vol.  13,  pp.  195  and  196).  ,,, 

29.  It  is  established  to  the  satisfaction  of  the  Board  that  the  amount  of 
water  necessary  for  the  purpose  of  the  instream  reservation  of  the  Yellowstone 
River  at  Sidney  is  ar^Vighteentypercentile  flow  less  depletions  of  other  reserva- 
tions on  the  Yelloivsttone  River  Basiri  above  Sidney,  Montana.  This  reservation  anounts 
CO  5,492,310  acr3-f^et  per  year  vn.th  a  ),Tonthl>  breakdown  as  follcv;s: 
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CFS 

AF/Y 

PERCENTILE 

Janiiary 

3,738 

229,831 

February 

4,327 

240,281 

March 

6,778 

416,711 

April 

6,803 

405,031 

May 

11,964 

735,528 

June 

25,140 

1,495,644 

July 

10,526 

647,090 

August 

2,670 

164,166 

Sept:en±)er 

3,276 

194,917 

October 

6,008 

369,377 

November 

5,848 

347,920 

December 
Average 

Instream  Reservation  of  Powder  River 

3^998 
/,8bb  cfs 

245,814 
5,492,310 

af/y 

30.  The  Department  of  Fish  and  Game  has  requested  an  instream  reservation 
the  Powder  River  from  its  mouth  at  the  Yellowstone  River  to  the  Wyoming  border 
(Department  of  Fish  and  GAme ,  Application  175l-r) . 

31.  Evaluations  of  the  flow  requirements  for  the  Pw^/der  River  were  based  c 
Northern  Great  Plains  Resource  Program  estimates,  United  States  Gauging  Data,  ar 
were  verified  by  field  observations  and  measurements  (Department  of  Fish  and  Gar 
Application  No.  1718-r,  eyh.  1,  p.  220;  Tr.  Vol.  26,  Redirect  of  Rehwinkel;  Depc 
ment  of  Fish  and  Game,  Application  'to.  1731 -r,  ejda.  28;  Tr.  Vol.  28,  p.  16, 
Testiinony  of  Rehwinkel) . 

32.  Significant  reduction  in  flows  of  the  Powder  River  would  detriinentall} 
affect  the  habitat  of  beaver  and  other  furbearers  because  the  number  and  size  oi 
islands  and  gravel  bars  would  be  reduced  and  the  stream  morphology  \rK)uld  change 
from  a  braided  to  a  meandering 
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stream  having  less  habitat  for  these  animals  (Exh.  DFG-1781-r-l ,  p. 
23-26).  - 

33.  Resident  fish  species  present  in  the  Powder  River  include 
the  sturgeon  chub  and  sauger,  shovelnose  sturgeon  and  channel  catfish 
(Exh.  DFG-1781-r-l,  p.  219-220). 

34.  Flows  are  required  by  the  fish  species  of  the  Powder  River 
for  passage,  spawning  and  rearing;  (DFG-L781-r,  Exh.  1,  pp.  221-222). 

35.  It  is  established  to  the  satisfaction  of  the  Board  that  the 
amount  necessary  for  the  purpose  of  the  instream  reservation  of  waters 
in  the  Powder  River  is  the  ninetieth  percentile  flow.   This  reservation 
amounts  to  95,201  acre-feet  per  year  with  a  monthly  breakdown  as 
follows: ,    ' 

CFS  AF/Y 

January 

February 

March 

April 

May 

June 

July 

August 

September 

October 

November 

December 
Average  131  cfs  9520  af/y 


31.9 

1961 

71.8 

3986 

291 

■   17,888 

347 

20,643 

424 

26,064 

184 

10,946 

70 

4303 

14.5 

891 

8.87 

527 

9.43 

"-     579 

61.6 

3664 

61 

3749 
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Instream  Reservation  of  Yellcrvstone  River  at  Miles  City 

36.  The  fish  species  present  in  this  part  of  the  stream  are  trout,  whitefis 
catfish,  sauger,  walleye,  ling,  and  craooie  (DFG-1731-r,  Exh.  1,  p.  183). 

37.  ilie  resident  and  iraldlife  minatory  species  present  in  tnis  part  of 
the  Yellowstone  River  are  beaver,  nuskrat,  marten,  minlc,  raccoon,  pheasant, 
white- tailed  deer,  ducks,  raptors,  bald  eaples,  Canadian  geese,  heron,  s;i7ans, 
and  cranes  (DFCr-1731-r,  Exh.  1,  p.  183). 

38.  A  reservatipn  will  ensure  proper  spawning,  incubation  and  rearing  for 
the  fishery  of  this  part  of  tlie  Yellov;stone  River  (DFG-1781-r,  Ebdi.  1,  p.  184). 

39.  It  is  established  to  the  satisfaction  of  the  Board  that  the  amount  of 
water  necessary  for  the  instream  reservation  of  the  Yellowstone  River  at  Miles 
City,  Itontana,  is  the  eightieth  percentile  flow  of  the  Yellowstone  River  less 
the  depletions  of  other  water  reservations  on  the  Yellov;stone  River  Basin  above 
Mies  City.  Ihis  instrean  reservation  amo'jnts  to  6,499,936  acre-feet  per  year 
with  a  monthly  breakdown  as  follows: 

CFS  AF/Y 

January/ 
February 
March 
April 
I4ay 
June 
July 
August 
September 


3,329 

235,400 

3,993 

221.995 

6,359 

390,929 

5,848 

347,957 

12,280 

754,904 

26,183 

1,557,980 

10.273 

631,856 

3,862 

237,415 

4,333 

266.682 
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CFS  AF/y 

October  5.849  359,573 

Noven±>er  5,503  327,730 

December  4,009  246,466 

Average  7,705  cfs       5,578,892  af/y 

40.  The  I'bncana  Department  of  Health  and  Environmental  Sciences  nas  been 
given  an  instream  flow  reserv/ation  of  the  saire  quantity  as  that  listed  above  for 
the  Department  of  Fish  and  Game. 

41.  In  some  months  the  instream  reservation  established  by  the  Board 
exceeds  the  request  of  the  Denartment  of  Fish  and  Gams.  Tne  reservation  of  the 
instream  flow  for  the  Fish  and  Game  is  only  for  the  amaunt  requested  and  it  is 
not  to  exceed  that  amount. 

Instream  Reservation  of  Tongue  River 

42.  The  Department  of  Fish  and  Game  has  requested  an  instream.  reservation 
of  the  Tongue  River  from  the  V^/omin.c;  border  to  the  mautli  at  the  Yello^rstone 
River  (Fish  and  Game  Application  No,  1731-r) . 

43.  Evaluations  of  tne  Tongue  River's  flow  are  based  on  water  terroeratxxce 
data,  depth  and  velocity  criteria  for  spa^iming  and  incubation  flows,  water 
surface  profile  program  and  wetted  perimeter  nethod  (Department  of  Fish  and 
Game,  Application  Ao.    1731-r,  Exh.  1,  pp.  203  tlirough  208;  Tr.  Vol.  14,  TestinDny 
of  Elser) . 

44.  Tne  resident  game  fish  soecies  present  in  tlie  Tongue  River  are  bass, 
pike,  sauger,  walleye,  catfish,  paddlefish,  sturgeon,  and  burbot  (DFG-1731-r, 
Exh.  1,  pp.  201-207). 

45.  Flows  are  required  by  the  various  fish  species  for  spawning,  rearing 
and  passage  (DFG-1781-r,  Exh.  1,  pp.  202-209). 

46.  The  >bntana  Denartment  of  Natural  Resources  has  been  granted  a  reservation 
on  the  Tongue  River  (Order). 
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47.  The  Deoartment  of  Natural  Resources'  reservation  is  based  o 
that  Department's  intention  of  building  a  dam  on  the  Tongue  River 
(Department  of  Natural  Resources,  Application  No.  9942-r42C) . 

48.  The  Department  of  Natural  Resources  was  granted  a  reservatin 

on  the  Tongue  River  with  a  condition  that  an  average  of  75  cfs  be 

to  the 

released  from  the  dam  in  order  to  contribute/ instream  reservation  of  th 
Fish  and  Game  (Order) . 

49.  It  is  established  to  the  satisfaction  of  the  Board  that  the 
amount  of  water  necessary  for  the  purpose  of  the  Department  of  Fish 
and  Game's  reservation  on  the  Tongue  River  from  the  Wyoming  border  tc 
the  Tongue  River  reservoir  is  24^^.709  acre-feet  per  year  with  a  montly 
breakdown  as  follows: 

CFS  AF/Y 

January  160  9,836 

February  160  8,883 

March  200  12,294 

April  200  11,898 

May    (1-20)  700  27,762 

May    (21-31)  1.200  26,175 

June  1.350  80,312 

July  360  22.130 

August  100                               6.147 

September  100                               5,949 

October  200  12,294 

November  200  11,898 

December  150  9.221 

Average  338  cfs  244,799  af/y 
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30.   Ic  is  established  to  the  satisfaction  of  the  Board  that  the  amount  of 
water  necessary  for  the  purpose  of  the  Fish  and  Game's  instreair^  reservation  iii 
the  Tongue  River  from  the  Tongue  River  reser\'oir  to  the  mouth  of  the  Yellowstone 
River  an  averageflcn>/  of  75  cfs  at  the  mouth.  This  reservation  amounts  to  54,289  af/y 
with  a  monthly  breakdo\>n  as  follows: 

CFS  AF/Y 

Jan-jar^/  75  '^.Sll 

February  75  4,164 

March  75  4,611 

ADril  75  4,462 

Ilay  75  4,611 

June  75  4,462      ^,,, 

July  _  75  4,611 

August  75  4,611 

September  75  4,462 

October  75  4,611 

Noveirber  75  4,462 

Decenfcer  75 


Average 


75 


4,611 
54.299 


Instream  Reservations  for  Kangiiig  Itoman  Creek 

51.  Evaluations  of  the  flow  requirements  for  Hanging  \\bman  Creek  are  based 
on  migrant  fish  trap  data,  Lhited  States  Gauging  Station  stream  discharge  records 
and  streamflow  monitoring  (DFG-1731-r,  Exh.  1,  p.  211,  Tr.  Vol.  14,  no.  53-54  and  56) 

52.  Tne  fish  species  present  in  Hanging  Woman  Creek  are  bass,  sauger,  pke 
and.  catfish  (DFG-1781-r,  Exh.  1,  p.  211). 
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53.  An  ins.roam  reservation  is  needed  for  passage,  spawning  ar 
rearing  of  the  fishery  (DFG-1781-r.  Exh.  1.  p.  211). 

54.  It  is  established  to  the  satisfaction  of  the  Board  that  th 
amount  of  water  necessary  for  the  purpose  of  the  instrea.  reservatio 
on  Hanging  Wo.an  Creek  is  the  historic  .ini.u.  monthly  flow  derived 
from  the  United  States  Gauging  Station  records. 

Instream  Reservation  in  Otter  Creek 

55.  Evaluations  of  the  flow  requirements  for  Otter  Creek  are 
based  on  the  United  States  Guaging  Station  gauging  records  and  field 
observations  of  fishery  (DFG-1781-r.  Exh.  1.  p.  215). 

56.  The  fish  species  present  in  Otter  Creek  are  crappie.  bass 
pike  and  catfish  (DFG-1781-r.  Exh.  1.  pp.  212-215). 

57.  An  instream  reservation -"is  needed  for  passage,  spawning  anc 
rearing  of  the  fishery  (DFG-1781-r.  Exh.  1,  p.  211). 

58.  It  is  established  to  the  satisfaction  of  the  Board  that  the 
amount  of  water  necessary  for  the  purpose  of  the  instream  reservation 
on  Otter  Creek  is  the  historic  .ini.um  monthly  flow  derived  from  the 
United  States  Gauging  Station  records. 

Instream  Reservation  in  Pumpkin  Crp,.!.  "^    ^ 

59.   Evaluations  for  the  flow  requirements  for  Pumpkin  Creek  are 

based  on  the  United  States  Gaugine  Statinn  .,0   •    ^ 

"gmg  btation  gauging  data,  field  obser- 
vations and  observations  of  stream  fir,,,  >-    ^   /,. 

bLream  tiow  records  (DFG-1781-r   Exh   1 

p.  217).  '     '   ' 

60.  The  fish  species  present  in  Pu.pkin  Creek  are  catfish, 
sauger.  and  crappie  (DFG-1781-r.  Exh.  1.  p.  217). 

61.  An  instream  reservation  is  needed  fnr-   ,,000 

neeaed  tor  passage,  spawning  and 

rearing  of  the  fishery  (DFG-1781-r.  Exh.  ].  p.  2I8) 
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62.   It  is  established  to  the  satisfaction  of  the  Board  that  the 
amount  of  water  necessary  for  the  purpose  of  the  instream  reservation 
on  Pumpkin  Creek  is  the  historic  minimum  monthly  flow  derived  from  the 
United  States  Gauging  Station  records. 
Instream  Reservation  for  Rosebud  Creek 

63.  Evaluations  of  the  Rosebud  Creek  flow  are  based  on  spawning 
studies,  field  studies,  migrant  fish  trapping  and  United  St.^e  Gauging 
Station  stream  discharge  data  (DFG-1781-r.  Exh.  1.  pp.  199-225). 

64.  Fish  species  present  in  Rosebud  Creek  are  sauger.  walleye, 
pike,  catfish  and  burbot  (DFG-1781-r.  Exh.  1.  p.  224). 

65.  An  instream  flow  is  needed  in  Rosebud  Creek  in  order  to 
protect  the  passage,  spawning  and  rearing  of  the  fishery  (DFG-1781-r. 

Exh.  1.  pp.  225-226). 

66.  It  is  established  to  the  satisfaction  of  the  Board  that  the 
amount  of  water  needed  for  the  purpose  of  the  instream  reservation  of 
Rosebud  Creek  is  the  eightieth  percentile  flow  of  Rosebud  Creek  from 
Cottonwood  Creek  to  the  Yellowstone  River.   It  is  further  established 
by  the  Board  that  the  Department  of  Fish  and  Game  must  supply  U.S.G.S. 
or  other  data  in  order  that  the  exact  flow  figures  for  this  reservation 
may  be  determined. 

Instream  Reservation  for  Bighorn  River 

67.  Evaluations  of  the  flow  requirements  of  the  Bighorn  River 
are  based  on  the  United  States  Gauging  Station  gauging  data  and  com- 
parison of  data  at  various  stations  along  the  river  (DFG-1781-r.  Exh. 

1.  pp.  188  and  191) . 

68.  The  fish  species  found  in  the  Bighorn  River  are  catfish, 
crappie.  bass,  trout,  pike,  sauger  and  burbot  (DFG-1781-r.  Exh.  1.  p. 
190). 
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69.  The  wildlife  soecies  present  in  die  Bip^hom  River  area  are  beaver, 
raaskrat,  mink,  raccoon,  fox,  squirrel,  deer,  coyote,  skunk,  bobcat,  ducks, 
geese,  cormorant,  osprey  and  bald  eagle  (DFG-1731-r,  Exh.  1,  p.  187). 

70.  An  instream  flov;  is  needed  to  transport  the  yearly  accumulation  of 
sedirent  and  control  ^^7eed  growth,  and  to  sweep  .^avel  bars  free  of  some  vegetatioi 
which  aids  the  Canadian  geese  in  nesting  activities  (DFG-1781-r,  Eyh.   1,  p. 

186) . 

71.  An  instream  flov;  is  needed  to  provide  the  fishery  with  migratory 
passage,  spawning,  incubation  and  rearing  (DFG-1781-r,  Exh.  1,  p.  188). 

72.  Although  the  Department  of  Fish  and  Game  has  applied  for  water  for  an 
instream  water  reservation  at  tl^x>  different  locations  on  the  Bighorn  River,  the 
Board  is  giving  the  Deoartment  of  Fish  and  Qarre  one  instream  reservation  in  the 
Bighorn  River  at  the  mouth. 

73.  It  is  established  to  the  satisfaction  of  the  Board  that  the  amount  of 
water  necessary  for  the  purpose  of  an  instrean;  reservation  for  the  Bighorn  River 
at  the  mouth  is  2,477,987  acre-feet  ner  year  mth  a  monthly  breakdcu^ni  as  follows: 

CFS  AF/Y 

202,863 
177,679 
245.895 
214,167 
233,600 
'  309,352 
150,710 
69.802 


Jani  lary 

3,300 

Yehr\)ary 

3.200 

I'iarch 

4,000 

April 

3,600 

May 

3,300 

June 

5,200 

July  (1-20) 

3,300 

July  (21- 

31) 

3,200 
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2,800 

172,127 

2,600 

154,676 

2,700 

165,979 

3.100 

184,421 

3.200 
3,422  cfs 

196,716 
2,477,987 

af/y 

CFS  AF/Y 

August 

September 

October 

November 

December 
Average 
Instream  Reservation  of  Yellowstone  River  at  Billings,  Moncina 

74.  Although  the  Department  of  Fish  and  Game  has  requested  an 
instream  reservation  in  the  Yellowstone  River  at  the  mouth  of  the 
Bighorn  River,  but  not  including  the  Bighorn  River,  it  is  the  Board's 
judgment  that  the  instream  reservation  should  be  granted  in  the 
Yellowstone  River  at  Billings,  Montana.   This  judgment  is  based  on  the 
availablity  of  U.S.G.S.  records  at  the  Billings  station 
and  also  the  instream  reservation  in  the  Yellowstone  River  for  the 
Department  of  Health  and  Environmental  Sciences. 

75.  Evaluations  of  the  flow  requirement  for  this  part  of  the 
Yellowjtone  River  were  based  on  the  U.S.G.S.  data, and  biological  data 
(DFG-1781-r,  Exh.  1,  pp.  177,  183). 

76.  Fish  species  present  in  this  part  of  the  Yellowstone  River 
include  trout,  whitefish,  catfish,  sauger,  walleye,  ling  and  crappie 
(DFG-1781-r,  Exh.  1,  p.  183). 

77.  Wildlife  present  in  this  part  of  the  Yellowstone  River 
include  beaver,  muskrat,  marten,  mink,  raccoon,  pheasant,  deer,  ducks, 
raptors,  bald  eagles,  geese,  heron,  swans  and  cranes  (DFG-1781-r,  Exh. 
1.  p.  183). 

78.  An  instream  flow  is  needed  in  this  part  of  the  Yellowstone 
River  for  spawning,  incubation  and  rearing  purposes  (DFG-1781-r,  Exh. 
1,  p.  184). 
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79.  It  is  established  to  the  satisfaction  of  the  Board  that  the  amount 
necessary  for  the  ourpose  of  the  instream  reservation  of  the  Yellowstone  River  at 
Billings,  Mantana,  is  3,846,025  acre- feet  ner  year  plus  the  dominent  discharge  of 
68,430  acre- feet  for  a  total  instrean  reservation  of  3,914,455  af/y.  This  quantit 
is  the  DFG's  request  less  deoletioas  throu?,h  Pjillin<is.  Tne  ircnthly  breakdown  is 
as  follows : 


Cl-'S 

AF/Y 

APPSDX.  %  tile 

January 

2,489 

153,053 

50 

February 

2,488 

138,136 

55 

I-krch 

2,339 

177,643 

50 

April 

3,589 

213.541 

55 

^lay  (1-20) 

5,143 

204.006 

j  85  for  May 

May  (21-31) 

12,224 

266.658 

June  (1-7) 

17.268 

239,703 

{85  for  Jun 
) 

J'jne  (8-30) 

19,068 

869,707 

J-oly  (1-20) 

10,310 

408,904 

)  75  for  Jul 

July  (21-31) 

5,510 

120,194 

) 

Aug-jst 

4.090 

251,457 

65 

Septeirber 

3.415 

203,135 

65 

October 

3.589 

220.680 

50 

November 

3.489 

207.592 

50 

December 
Average 

2.789 
5,312 

17J..501 
3.846,025 

50 

80.  The  instream  reservation  of  the  Departrvent  of  Fish  and  Game  in  the 
Yellowstone  River  at  Billings.  Montana,  is  for  the  sare  water  as  that  reserved 
for  the  Department  of  Health  and  Environmental  Sciences. 

Instream  Reservation  for  Clarks  Fork  River 

81.  The  Department  of  Fish  and  Game  has  requested  an  instream 
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reservation  in  the  Clarks  Fork  of  the  YellCT.-stone  from  the  >bntai"ia-V.Voming  state 
line  to  Blue^.vater  Creek  and  from  Blua-jater  Creek  to  the  mouth  of  the  Yellowstone 
River  (Application  1781-r) . 

82.  Evaluations  of  the  flow  requirements  for  the  entire  stream  were  based 
on  water  disc'narge  measurements,  water  surface  profile,  jud^^nent  of  qualified 
professional  personnel  and  fisheries  data  collection  (DFG-1781-r,  Exh.  1,  pp. 
113  and  115;  DFG-1731-r,  Cxh.  7,  pp.  1-48).  ■■ 

83.  Fish  species  present  in  tlie  Clarks  Fork  River  of  the  Yellowstone 
include  trout,  \>;hite fish  and  saucer  (DFG-1781-r,  Ewi.  1,  o.  113). 

84.  Wildlife  soecies  present  in  the  area  of  the  Clarks  Fork  of  the  Yellowstone 
include  beaver,  muskrat,  mink,  raccoon  and  otter  (DFG-1781-r,  Exh.  1,  p.  113). 

35.  An  ins  cream  flow  is  needed  for  spa^^ning,  incubation  and  rearing 
purposes  (DFG-1781-r,  Exh.  1,  p.  113). 

86.  It  is  established  to  the  satisfaction  of  the  Board  that  the  amount  of 
water  needed  for  the  purpose  of  the  instream  reservation  in  the  Clarks  Fork  of 
the  Yellowstone  from  the  IvVoii^g-Montana  border  to  the  mouth  of  the  Yellov/stone 
River  is  the  ninetieth  percentile  of  the  flow  of  the  Clarks  Fork  River  for  the 
months  of  Jan'jar^/,  February,  March,  April,  I  lay,  October,  November  and  Decentier 
and  the  seventietn  oercentile  of  the  flow  of  the  Clarks  Fork  River  for  the 
months  of  June,  July,  August  aiid  Sertenter. 

87.  Flav?  data  were  not  available  to  the  Board  and  it  is  the  Board's  intent 
that  the  Department  of  Fish  and  Cane  document  the  reservation  by  use  of  U.S.G.S. 
data  or  other  acceptable  data. 

Instream  Reservations  for  Certain  Tributaries  of  the  Clarks  Fork  of  the  Yellowstone 

88.  The  DepartiTEnt  has  requested  an  instream  reservation  on 
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the  following  tributaries  of  the  Clarks  Fork  of  the  Yellowstone: 

a)  Butcher  Creek  -  Headwaters  to  West  Butcher  Creek  to  mouth 

b)  Willow  Creek  -  Forest  boundary  to  the  Cooney  Reservoir 

c)  Red  Lodge  Creek  -  Custer  National  Forest  to  the  Cooney  River 

d)  Clear  Creek  -  Headwaters  to  mouth 

e)  Dry  Creek  -  Headwaters  to  mouth 

f)  Rock  Creek  -  Custer  National  Forest  boundary  to  mouth 

g)  Sage  Creek  -  Headwaters  to  Crow  Reservation 
h)   Bluewater  Creek  -  Headwaters  to  mouth 

89.  Evaluations  of  the  various  flow  requirements  of  these  strea 
included,  but  were  not  limited  to,  water  discharge  measurements, 
judgment  of  qualified  personnel,  fisheries  data  collection  and  measur 
ments  of  channel  physical  parameters  (DFG-1781-r,  Exh.  1,  pp.  1-48). 

90.  The  fish  species  present  in  these  streams  include  brook, 
rainbow,  brown,  cutthroat  trout,  and  whitefish  (DFG-1781-r,  Exh.  1). 

91.  The  wildlife  species  present  in  these  streams  include  beave 
mink,  muskrat,  and  raccoon  (DFG-1781-r,  Exh.  1). 

92.  An  instream  flow  is  necessary  in  these  streams  for  spawning 
incubation  and  rearing  purposes  (DFG-1781-r,  Exh.  1). 

93.  It  is  established  to  the  satisfaction  of  the  Board  that  the 
amount  of  water  necessary  for  the  purpose  of  the  instream  reservatior 
of  the  streams  named  in  Finding  88  is  the  eighty-fifth  percentile  of 
the  flow  of  the  various  streams,  but  the  instream  reservation  is  not 
to  exceed  the  various  requests  of  the  Department  of  Fish  and  Game. 

94.  Flow  data  '.."ere  not  available  to  the  Board  and  it  is  the  Boiird 
intent  that  the  Department  of  Fish  and  Game  document  the  reservation 
by  use  of  U.S.G.S.  data  or  other  acceptable  data. 
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Amount  for  Instrearn  Resarvation  in  Stillwater  River 

95.  The  Department  of  Fish  and  Game  has  requested  an  instrean.  reservation  for 
the  Stillwater  River  from  the  mouth  to  the  north  end  of  Sioux  Charlie  Lake 
(Application  rJo.  1781-r) . 

96.  In  granting  the  instrearn  reservation  for  the  Stillwater  River,  the  Board 
will  grant  one  instrearn  reservation  at  the  mouth. 

97.  Evaluations  of  tha  flow  requirements  for  this  stream  reach  are  based  on 
U.S.G.S.  gauj^ing  data,  Icni/  flow  photograohy,  fish  population  and  life  history  data 
obtained  by  electrofishing  (DFG-1731-r,  Exh.  1,  pp.  153-157). 

98.  The  fish  species  present  in  the  Stillwater  River  include  brown  and 
rainbow  trout,  and  whitefish  (DFG-1781-r,  Exh.  1,  pp.  153-157). 

99.  The  wildlife  species  present  include  beaver,  muskrat,  mink,  raccoon, 
bald  eagles  and  otter  (DFG-1781-r,  Exh. a,  pp.  153-157). 

100.  An  instrearn  flow  is  necessary  for  spawning,  incubation  and  rearing  purposes 
(DFG-1781-r,  op.  154-153). 

101.  It  is  established  to  the  satisfaction  of  the  Board  that  the  amount  of 
water  necessary  for  the  purpose  of  the  instrearn  reservation  of  the  Stillwater  River 
is  aporoximately  the  ninetieth  percentile  flcni;  of  the  river,  and  amounts  to  3/^,795 
acre- feet  per  year  with  the  following  monthly  breslcdown: 

OS   •  AF/Y 

January  200  12,294 

February  205  11,382 

March  210  ..  12,909 

April  225  13,385 

Ilay  560  34,425 
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June 

July 

August 

September 

October 

November 

December 
Average 


CFS 

AF/Y 

2,075 

123,44/.. 

1,030 

63,31G 

480 

29.507 

480 

28.555 

380 

23,360 

225 

13,385. 

225 
524 
ations   of  Tributaries 

13.831 
379.795 
of   Stil 

102.   The  Department  of  Fish  and  Game  has  applied  for  instream 
reservations  in  the  following  tributaries  of  the  Stillwater  River: 

a)  Castle  Creek  -  Mouth  to  1.500  feet  above  Picket  Pin  Creek 

b)  Picket  Pin  Creek  -  Mouth-  to  mouth  of  Swamp  Creek 

c)  West  Fork  of  Stillwater  -  Mouth  to  Castle  Creek  to  Sweetgr 
Stillwater  County  line  to  Tumble  Creek 

d)  Little  Rocky  Creek  -  Mouth  to  Forest  Service  road  #1414 
crossing 

e)  Nest  Fishtail  Creek  -  East  Fishtail  Creek  to  Richmond- 

Kennedy  Ditch 

f)  East  Fishtail  Creek  -  West  Fishtail  Creek  to  Its  East  Fork 

g)  Fishtail  Creek  -  From  the  confluence  of  east  and  west 
Fishtail  Creeks  to  mouth 

h)  West  Rosebud  Creek  -  Custer  National  Forest  boundary  to 
Fiddler  Creek  to  mouth 

1)  East  Rosebud  Creek  -  Custer  National  Forest  boundary  to 
West  Rosebud  Creek 
103.   Evaluations  of  the  various  streams  listed  In  Finding  102 
and  the  flow  requirements  were  based,  but  not  limited  to,  water  surfa 
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profile  programs,  U.S.G.S.  flow  data,  Fish  and  Gauging  data,  low  flow 
photography,  spawning  redd  velocity  measurements,  and  fish  population 
and  life  history  data  obtained  by  electrof ishing  (DFG-1781-r,  Exh.  1). 

104.  The  fish  species  present  in  these  streams  include  brown 
trout,  brook  trout,  cutthroat,  rainbow  and  mountain  whitefish  (DFG- 
1781-r,  Exh.  1). 

105.  The  wildlife  species  present  in  these  streams  include  beaver, 
muskrat,  mink,  raccoon  and  bald  eagles  (DFG-1781-r,  Exh.  1) .  . - 

106.  An  instream  reservation  is  needed  in  these  streams  because 
of  spawning,  incubation  and  rearing  purposes  (DFG-1781-r,  Exh.  1). 

107.  It  is  established  to  the  satisfaction  of  the  Board  that  the 
amount  of  water  needed  for  the  purpose  of  the  instream  reservation  of 
the  tributaries  of  the  Stillwater  River  is  the  eighty-fifth  percentile 

of  the  flow  of  the  above  listed  tributaries,  but  the  instream  reservation 
is  not  to  exceed  the  various  requests  of  the  Department  of  Fish  and 
Game.  .         .  ,  •   •  ■■::  -  ■  -^ 

103.   Flow  dataware  not  available  to  the  Board  and  it  is  the  Board's 
intent  that  the  Department  of  Fish  and  Game  document  the  reservation 
by  use  of  U.S.G.S.  data  or  other  acceptable  data.       .      ■■•. 
Amount  for  Instream  Reservation  in  Brider  Creek  and  Lower  Deer  Creek 
and  Upper  Deer  Creek 

109.   The  Department  of  Fish  and  Game  has  applied  for  an  instream 
reservation  in  Bridger  Creek  from  the  headwaters  to  the  Krone  Ditch 
headgate,  and  Lower  Deer  Creek  from  the  headwaters  to  Interstate 
Highway  90  and  Upper  Deer  Creek  from  the  headwaters  to  a  point  upstream 
from  1-90  bridge  (Application  No.  1781-r) . 
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110.  Evaluations  of  flow  requirements  for  these  two  streams  wet 
based  on  water  discharge  measurements  and  photographs,  fish  data 
collections  and  judgments  of  professional  personnel  (DFG-1781-r,  Exh 
1,  pp.  131  and  163;  DFG-1781-r.  Exh.  7,  p.  93). 

111.  The  game  species  present  in  both  of  these  streams  include 
cutthroat,  rainbow,  brown  and  brook  trout  (DFG-1781-r,  Exh.  1,  pp.  9 
and  131  and  163) . 

112.  The  wildlife  species  present  in  the  areas  of  the  two  streai 
are  beaver,  muskrat,  mink  and  raccoon  (DFG-1781-r,  Exh.  1,  pp.  93,  l; 
and  163). 

113.  An  instream  flow  is  needed  for  maintenance  flows  in  Bridge: 
Creek  and  for  incubation,  spawning  and  rearing  purposes  in  both  strei 
(DFG-1781-r.  Exh.  1,  pp.  93,  131  ajid  163). 

114.  It  is  established  to  the  satisfaction  of  the  Board  that  th 
amount  of  water  necessary  for  the  purpose  of  the  instream  reservatio: 
in  Bridger  Creek  from  the  headwaters  to  the  Krone  Ditch  headgate  and 
Lower  Deer  Creek  from  the  headwaters  to  Interstate  Highway  90  and 
Upper  Deer  Creek  from  the  headwaters  to  a  point  upstream  from  1-90 
bridge  is  the  ninetieth  percentile  of  the  flow  of  these  streams  and 
these  instream  reservations  are  subject  to  all  reservations  previous 
granted  to  Conservation  Districts. 

115.  Flow  data  was  not  available  to  the  Board  and  it  is  their 
intent  that  the  Department  of  Fish  and  Game  document  the  reservation 
by  use  of  U.S.G.S.  data  or  other  acceptable  data. 

Amount  for  the  Instream  Reservation  of  Sweet  Grass  Creek 

116.  The  Department  of  Fish  and  Game  has  applied  for  an  instrea 
reservation  on  Sweet  Grass  Creek  from  the  Forest  Service  boundary  to 
Lake  Adam  diversion  and  from  Lake  Adam  diversion  to  the  mouth  (Ap- 
plication No.  1781-r) . 
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117.  Evaluations  o£  the  flow  requirements  for  Sweet  Grass  Creek 
were  based  on  water  discharge  measurements,  photographs,  U.S.G.S. 
records,  fishery  data  collections  and  professional  judgment  (DFG-1781- 
r,  Exh.  1,  pp.  159-161). 

118.  The  fish  species  found  in  Sweet  Grass  Creek  include  rainbow, 
brook  and  brown  trout,  and  mountain  whitefish  (DFG-1781-r,  Exh.  1,  pp. 
159-161). 

119.  The  resident  wildlife  species  found  in  the  area  of  Sweet 
Grass  Creek  are  beaver,  muskrat,  mink  and  raccoon  (DFG-1781-r,  Exh.  1, 
pp.  159-161). 

120.  An  instream  flow  is  needed  to  maintain  the  fish  population 
after  irrigation  withdrawls  and  also  for  passage,  spawning,  incubation 
and  rearing  purposes  (DFG-1781-r,  Exh.  1,  pp.  159-162). 

121.  It  is  established  to  the  satisfaction  of  the  Board  that  the 
amount  necessary  for  the  purpose  of  an  instream  reservacion  in  Sweet 
Grass  Creek  from  the  Forest  Service  boundary  to  the  mouth  is  the 
ninetieth  percentile  flow  of  the  stream. 

122.  Flow  data  ^^r".   not  available  to  the  Board  and  it  is  the  Board's 
intent  that  the  Department  of  Fish  and  Game  document  the  reservation 
by  use  of  U.S.G.S.  data  or  other  acceptable  data. 

Amount  of  Instream  Reservation  in  thjg  Boulder  River 

123.  The  Department  of  Fish  and  Game  has  requested  an  instream 
reservation  in  the  Boulder  River  from  the  mouth  of  the  West  boulder 
River  and  from  the  mouth  of  the  West  Boulder  River  to  the  mouth  of 
Falls  Creek  and  from  the  mouth  of  Falls  Creek  to  the  mouth  of  Hawley 
Creek  (Application  No.  1781-r) . 

124.  The  Board  has  established  the  Boulder  River  at  Big  Timber 
and  the  Boulder  River  at  Contact  as  the  points  for  the  reservation. 
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125.  Evaluations  of  Che  flow  requirements  for  the  Boulder  River  are  based 
on  fishery  data  collection,  U.S.G.S.  flaw  data,  lav?  flow  photography,  and  life 
history  data  obtained  by  electrofishint;  (DFG-1781-r,  Exh.  1,  pp.  95-99;  Tr.  Vol. 
16,  pD.  53-80). 

126.  The  fish  species  present  in  the  Boulder  River  include  bro^^rti  and  brook 
trout,  rainbow  and  mountain  whitefish  (DPG-1731-r,  Exh.  1,  pp.  95-99). 

127.  Tne  resident  \\rildlife  species  present  include  beaver,  muskrat,  mink 
and  raccoon  (DPG-1731-r,  Exh.  1,  pp.  95-99). 

128.  An  instream  flav  is  necessary  for  soa^-min^,  incubation  and  rearing 
purposes  (DFG-17dl-r.  Exii.  1,  pn.  95-99). 

129.  It  is  established  to  the  satisfaction  of  the  Board  that  the  amount 

necessary  for  the  instream  reservation  of  the  Fish  and  Game  of  the  Boulder  River 

Timber 
at  Big /is  195,163  acre- feet  oer  year  with  a  monthly  breakdown  as  follows: 


January 

February 

March 

April 

May 

June 

July 

August 

September 

October 

November 

December  

Average  .  260        195,163 
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CFS 

AF/Y 

80 

4.920 

30 

4,441 

80 

4,920 

80 

4,760 

300 

18,445 

1,690 

100,540 

490 

30,122 

60 

3,690 

95 

5,650 

130 

7.995 

80 

4.760 

80 

4,92C 

130.   Ic  is  established  to  the  satisfaction  of  the  Board  that  the  anount  of 
water  necessary  for  the  purpose  of  the  instream  reservation  of  the  Fish  and 
Gams  in  the  Boulder  River  at  Contact  is  137,120  acre-feet  per  year  vrLth  a  nonthly 
breakdown  as  folloi^/s:  " 

CTS  ^        AF/Y 
January 

February  '    ■ 

March 
April 
May 

June  1 

July 
August 
September 
October 
.  Itoven±)er 
December 


30 

3,075 

50 

2,875 

50 

•"   3,075 

50 

2,975 

150 

9,220 

.030 

64,265 

330 

23,365 

170 

10,450 

110 

6 ,  545 

85 

5,225 

50 

2,975 

■in 

139 

13/, 120 

Average 
Amount  for  Reservation  of  Certain  Tributaries  of  the  Boulder  River 

131.  The  ibntana  Department  of  Fish  and  Game  has  applied  for  an  instream 
reservation  for  the  following  tributaries  of  the  Boulder  River: 

a)  East  Boulder  River  -  'buth  to  Dry  Fork  Creek  and  from  Dry 
Fork  Creek  to  Brownlee  Creek 

b)  West  Boulder  River  -  Gallatin  Ifetional  Forest  boundary  to 
mouth 

(Application  No.  1781-r) . 

132.  Evaluations  of  the  flow  requirements  for  these  streams  were  based  on 
Water  Surface  Profiles,  fish  data  collections  U.S.G.S. 
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flow  data,  la>7  flow  photoirraohy  and  life  history  data  (DFG-1781-r,  Exh.  1,  pp. 
119  and  165;  Tr.  Vol.  16,  pp.  53-30  and  Tr.  Vol.  17,  op.  1-48). 

133.  The  fish  species  present  in  these  streams  include  brov;n,  brook,  cutthroi 
and  rainbow  trout  and  mountain  whitefish  (DFG-1781-r,  Exh.  1,  pp.  119  and  165). 

134.  The  wildlife  species  present  in  the  areas  of  these  streams  include 
beaver,  minlc,  nuskrat  and  raccoon  (DFG-1781-r,  Exh.  1,  pp.  119  and  165). 

135.  An  instream  flow  is  needed  for  spawning,  incubation  and  reaitng  purpose 
(DFG-1781-r.  Exh.  1,  pp.  120  and  166). 

136.  It  is  established  to  the  satisfaction  of  the  Board  that  the  amount  of 
water  necessarv  for  the  ouroose  of  the  instream  reservation  for  the  Department 
of  Fish  and  Gane  in  the  East  Boulder  River  at  its  mouth  is  23,146  acre-feet  per 
year  with  a  montinly  breakdown  as  follows: 

^CFS  AF/Y 

January  15  922 

February;  15  832 

March  15  922 

April  15  892 

May  20  1,229 

Jijne  165  9,315 

July  50  3.073 

August  22  1,352 

.September  20  1,189 

October  18  1,106 

November  15  892 

December  15  922 

Average  "32  23,146 
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137.  It  is  established  to  the  satisfaction  of  the  Board  that  the  anount  of 
water  necessary  to  meet  the  ourpose  of  tlie  Department  of  Fish  and  Game's  instream 
reservation  in  the  Uest  Boulder  River  at  the  mouth  is  7^,353  acre-feet  oer  year 
with  a  monthly  breakdown  as  follcuvs: 

ct:s  Am 

January  5Q  3,073 

Februar;/  50  2,776 

March  50  3,073 

Aoril  50  .2,974 

May  (1-20)  50  1,983 

:iay  (21-31)  300  6,543 

June  300  17,847 

July  (1-20)  300  11,898 

July  (21-31)  200  4,362 

Aup^ist  75  4,610 

Sentember  75  4,462 

October  75  4,610 

I-Jovenber  60  3,569 

December  50  3,073 

Average  103  74',853 

Amount  for  Instream  Reservation  in  Big  Tii±)er  Creek 

138.  The  Denartipent  of  Fish  and  Gama  has  applied  for  an  instream  reservation 
in  Big  Tiinber  Creek  from  the  Gallatin  I>iational  Forest  boundary  to  the  conference 
with  Swamp  Creek  to  the  Yellowstone  River  (Application  ^fo.  1781-r) . 

139.  Evaluations  of  the  flow  requirements  of  this  stream  were  based  on 
electrofishing  data,  photographs  and  fisherman  observations  (DPG-1781-r,  Ebda,  1, 
pp.  83-86). 
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140.  The  fish  soecies  present  in  this  stream  include  rainbow,  brown  and 
brook  trout,  and  mountain  whitefish  (DPG-1781-r,  Exh.  1,  pp.  83,  85). 

141.  The  wildlife  species  present  in  the  area  of  this  stream  include  beaver, 
raccoon,  mink  and  muskrat  (DFG-1781-r,  Exh.  1,  pp.  83-35). 

142.  An  instream  flov/  is  necessary  in  Big  Timber  Creek  in  that  it  is  necessai 
to  maintain  a  portion  of  the  existing  fish  and  aquatic  life  and  to  iTv:"'ntain 
water  quality  to  sustain  trout  population  (DPG-1781-r,  Exti.   1,  pp.  83-85). 

143.  An  instream  flov>7  is  necessary  for  incubation,  rearing  and  spawning 
purposes  (DFG-1781-r,  Exh.  1,  p.  86). 

144.  It  is  established  to  the  satisfaction  of  the  Board  that  the  amount 
necessary  for  the  purpose  of  the  instream  reservation  in  Big  Tinber  Creek  at  its 
niDuth  is  28,267  acre- feet  per  year  with_^  monthly  breakdown  as  follows: 

CFS         AF/Y 
January 
February' 
■larch 
April 
May 
June 

July  (1-20) 
July  (21-31) 


10 

615 

10 

555 

10 

615 

20 

1,190 

85 

5,225 

180 

10,710 

100 

3,967 

30 

655 
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1 

,535 

1 

,190 

800 

595 

615 

CFS  AF/Y 

August  25     •,. 

September  20 

October  13 

November  10 

December  10  

Average  39  cfs       28,267  af/y 

Amount  for  Instream  Reservations  of  Tributaries  of  Yellowf;tone  River 

Between  Shields  and  Boulder  River 

145.  The  Department  of  Fioh  and  Game  has  requested  an  instream 
reservation  for  Little  Mission  Creek  from  the  mouth  to  Little 
Mission  Forks  and  Mission  Creek  from  the  mouth  to  Spring  Creek  and 
from  Soring  Creek  to  Little  Bear  Draw  (Application  No.  1781-r) . 

146.  Tne  basis  for  calculating  the  fishery  and  the  necessary 
flow  requirements  for  these  streams  is  the  "Blue-Ribbon  Stream 
Classification"  (DFG-1781-r,  Exh. 

147.  The  fish  species  present  in  these  streams  include  cutthroat, 
bro\>m,  rainbow,  rainbow-cutthroat  hybrid  trout  and  mountain  whitefish 
(DFG-1781-r,  Exh.  1,  pp.  49,  56).  ,.     ..  . 

148.  The  wildlife  species  present  in  these  streams  include 
beaver,  muskrat,  mink,  marten,  otter,  ducks  and  bald  eagles  (DFG- 
1781-r,  Exh.  1,  pp.  49,  56). 

149.  An  instream  flow  is  necessary  for  passage,  spawning  and 
recruitment  of  trout  (DFG-1781-r,  Exh.  1,  p.  49). 

150.  It  is  established  to  the  satisfaction  of  the  Board  that 
the  amount  necessary  for  the  purpose  of  the  instream  reservations 
for  Mission  Creek  at  its  mouth  and  for  Little  Mission  Creek  at  its 
mouth  '        is  the  fiftieth  percentile 
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flow  of  the  stream  from  January  1  through  April  30  and  from  October 
through  December  31  and  the  ninetieth  percentile  flow  of  these  strea 
from  May  1  through  September  31.   The  dominent  discharge  for  each  of 
these  streams  is  also  reserved. 

151.  Flow  data  was  not  available  to  the  Board  and  it  is  their 
intent  that  the  Department  of  Fish  and  Game  document  the  reservation 
by  use  of  U.S.G.S.  data  or  other  acceptable  data. 

Amount  for  Instream  Reservation  of  Shields  River 

152.  The  Department  of  Fish  and  Game  has  requested  an  instream 
reservations  in  the  Shields  River  fron  the  mouth  to  Lod^tpole  Creek 
(Application  No.  1781-r). 

153.  Evaluations  of  the  flow  requirements  for  the  Shields  Rive 
are  based  on  U.S.G.S.  data  (DFG-i781-r,  Exh.  1,  p.  63). 

154.  The  fi::h  soecies  present  in  the  Shields  River  include 
cutthroat,  rainbow,  brown  trout  and  whitefish  (DFG-1781-r,  Exh.  1,  p 
63). 

155.  The  wildlife  species  present  in  the  Shields  River  include 
beaver,  muskrat,  mink,  marten,  otter,  ducks,  blue  heron  and  bald 
eagles  (DFG-1781-r,  Exh.  1,  p.  63). 

156.  An  instream  flow  in  necessary  to  allow  potential  spawning 
of  cutthroat,  rainbow  and  brown  trout  and  whitefish  from  the  lower 
reach  of  the  Shields  River  and  the  Yellowstone  River. 

157.  It  is  established  to  the  satisfaction  of  the  Board  that  tl 
amount  necessary  for  the  purpose  of  the  instream  reservation  in  the 
Shields  River  from  the  mouth  to  Lodgepole  Creek  is  approximately  the 
ninetieth  percentile  flow  of  the  Shields  River. 

158.  Because  the  Board  does  not  have  complete  flow  data  of  the 
Shields  River  at  the  mouth  it  can  only  set  forth  the  monthly  breakdov 
of  the  instream  reservation  of  the  Shields  River  at  Elk  Creek  near 
Wilsal  and 
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al  Cnctonwcjod  Creek  nuar  Clyde  Park.   The  instream  reservation  of  the 
Shields  River  at  Elk  Creek  near  Wiisall  is  21,764  acre-feet  per  year 
with  a  monthly  breakdown  as  follows: 

CFS  AF/Y 

January              7  430 

February             7  339 

March                9  553 

April               24  1,430 

May                 41  6.824 

June                111  7_079 

•July                 27  1,660 

August              12  737 

September           IF  ■,.-       655 

October             12     '  737 

November            11  655 

December             10  615 


Average  30  21,764 

The  instream  reservation  of  the  Shields  River  at  Cottonwood  Creek  near 

Clyde  Park  is  35,435  acre-feet  per  year  with  a  monthly  breakdown  as 
follows: 

CFS     -  AF/Y 


January 

26 

February 

29 

March 

44 

April  (1-15) 

93 

April  (16-30) 

39 

May  (1-10) 

83 

May  (11-20) 

137 

May  (21-31) 

134 

1 

,598 

1 

,610 

,704 

2 

766 

1 

160 

1 

645 

2 

716 

4, 

012 
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CFS 

AF/Y 

189 

3,747 

157 

3,113 

105 

2,082 

22 

1,352 

13 

800 

13 

772 

30 

1,845 

27 

1,606 

31 
40  cfs 

1,905 
35,434 

af/y 

June  (1-10) 

June  (11-20) 

June  (21-30) 

July 

August 

September 

October 

November 

December 
Average 

159.  Flow  data  were  not  available  to  the  Board  and  it  is  their 

90th  percentil 

intent  that  the  Department  of  Fish.,and  Game  document  the/reservation 
for  the  Shields  River  at  mouth 

fhy   use  of  U.S.G.S.  data  or  other  acceptable  data.  This  missing  data  were 
for  the  Shields  River  at  the  mouth. 

Amount  for  Instream  Reservations  for  Streams  in  Shields  River  Drainag 

160.  The  Department  of  Fish  and  Game  has  applied  for  instream 
reservations  for  the  following  streams  in  the  Shields  River  Drainage: 

a)  Smith  Creek  -  From  mouth  to  Bitter  Creek 

b)  Flathead  Creek  -  From  mouth  to  Muddy  Creek  and  from  Muddy 
Creek  to  Cache  Creek  and  from  Cache  Creek  to  South  Fork 
of  Flathead  Creek 

c)  Cottonwood  Creek  -  From  mouth  to  Little  Cottonwood  Creek 
and  from  Little  Cottonwood  Creek  to  Trespass  Creek 

d)  Rock  Creek  -  From  mouth  to  Forest  Service  West  Boundary 
in  Section  8  and  from  Forest  Service  West  Boundary  in 
Section  8  to  Smeller  Creek 

e)  Brackett  Creek  -  From  mouth  to  Sheep  Creek  and  Sheep  Creek 
to  Skunk  Creek  and  Skunk  Creek  to  one  mile  up  north,  middl< 
and  south  forks  (Application  No.  1781-r) . 
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161.  Evaluations  of  Che  flows  of  these  streams  were  based  on  the 
"Blue-Ribbon  Stream  Classification  (DFG-1781-r,  Exh.  1,  pp.  30-66). 

162.  The  fish  species  present  in  all  of  these  streams  include 
cutthroat.  brox>m  and  brook  trout,  rainbow  and  whitefish  (DFG-1781-r, 
Exh.  1,  pp.  32,  38,  44,  59,  66). 

163.  The  wildlife  species  present  in  the  streams  include  beaver, 
muskrat,  mink,  marten,  otter,  ducks  and  bald  eagles  (DFG-1781-r,  Exh. 
1,  pp.  32,  38.  44,  59,  66). 

164.  Instream  flow  is  necessary  in  these  streams  to  allow  potential 
spawning  of  cutthroat,  brown  and  brook  trout  and  whitefish  from  the 
Shields  River  (DFG-1781-r,  Exh.  1,  pp.  32,  38,  44,  59,  66). 

165.  It  is  established  to  the  satisfaction  of  the  Board  that  the 
amount  necessary  for  the  purpose  q£   the  instream  reservation  for  the 
following  streams  is  the  fiftieth  percentile  flows  of  the  streams: 

a)  Smith  Creek  -  From  mouth  to  Bitter  Creek 

b)  Flathead  Creek  -  From  mouth  to  South  Fork  of  Flathead  Creek 

c)  Cottonwood  Creek  -  From  mouth  to  Trespass  Creek 

d)  Rock  Creek  -  From  mouth  to  Smeller  Creek 

e)  Brackett  Creek  -  From  mouth  to  one  mile  up  north,  middle 
and  south  forks. 

166.  Flow  data  were  not  available  to  the  Board  and  it  is  the  Bo-.rd's 
intent  that  the  Department  of  Fish  and  Game  document  the  reservation 
by  use  of  U.S.G.S.  data  or  other  acceptable  data. 

Amount  of  Instream  Reservations  of  Tributaries  of  the  Upper 
Yellowstone  River 

167.  The  Department  of  Fish  and  Game  has  requested  an  instream 
reservation  for  the  following  tributaries  of  the  upper  Yellowstone 
River: 
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a)  Bear  Creek  -  From  mouth  to  the  mouth  of  North  Fork  of 
Bear  Creek  and  North  Fork  of  Bear  Creek  to  Fish  Creek 

b)  Cinnabar  Creek  -  From  mouth  to  Cottonwood  Creek  and 
Cottonwood  Creek  to  Forest  Service  boundary  at  Township 
8  South,  Range  7  East,  Section  32 

c)  ;bl  Heron  Creek  -  From  mouth  to  Cinnabar  Creek  and  Cinnabai 
Creek  to  Yellowstone  Park  boundary 

d)  Cedar  Creek  -  From  mouth  to  Second  Fork  of  Cedar  Creek 
and  from  Second  Fork  to  North  Fork 

e)  Tom  Miner  Creek  -  From  mouth  to  Canyon  Creek  and  Canyon 
Creek  to  Trail  Creek 

f)  Rock  Creek  -  From  mouth  to  Steele  Creek 

g)  Big  Creek  -  From  mouth  to  Millfork  Creek  and  Millfork  Creel 
to  Bark  Cabin  Creek 

h)   Six  Mile  Creek  -  From  mouth  to  the  north  fork  of  Six  Mile 

Creek 
i)   Fridley  Creek  -  From  mouth  to  Miller  Creek  and  from  Miller 

Creek  to  Needle  Creek 
i)   Eight  Mile  Creek  -  From  mouth  to  Big  Draw  and  Big  Draw  to 

North  Fork  of  Eight  Mile  Creek 
k)  Mill  Creek  -  From  mouth  to  the  East  Fork 
1)   Trail  Creek  -  From  mouth  to  West  Pine  Creek  and  West  Pine 

Creek  to  the  south  boundary  of  Section  35 
m)   Suce  Creek  -  From  mouth  to  Lost  Creek 
n)   Coke  Creek  -  From  mouth  to  Minor  Creek 
0)   Billman  Creek  -  From  mouth  to  the  mouth  of  Coke  Creek  and 

Coke  Creek  to  Fork  South  of  NE  corner,  Section  20 
p)   Fleshman  Creek  -  From  mouth  to  Perkins  Creek 
(Application  No.  1781-r). 
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168.  Evaluations  of  flows  of  the  stream  Listed  above  were  based  on  the  con- 
cept of  "Blue-Ribbon  Stream  Classification"  (DFG-1731-r,  Exh.  1). 

169.  The  fish  species  found  in  th3  above  listed  streams  include  cutthroat, 
rainbow,  brook  and  brown  trout,  rainbow-cutthroat  hybrids  (DFX;-I781-r,  Exh.  1,  pp. 
24,  36,  56,  34.  63,  61,  27.  65,  47.  41,  51,  71,  67,  37,  and  29). 

170.  The  ^>n.ldlife  species  found  in  tlie  areas  of  the  above  listed  streams 
include  beaver,  muskrat,  mink,  marten,  otter,  ducks  and  bald  eagles  (DFG-1781-r, 
&uh.  1,  pp.  24,  36,  56.  34,  63.  61,  27,  65,  47,  41,  51,  71,  67,  37,  .id  29), 

171.  Instream  flov/s  are  needed  to  allow  potential  passage,  spawning,  and  • 
successful  recruitment  of  cutthroat,  rainbow,  and  brown  trout,  and  whitefish 
which  may  migrate  from  the  Yellowstone  River  (DFG-1781-r,  Exli.  1,  op.  24,  36,  56, 
34,  68.  61,  27,  65,  47.  41,  51,  71,  67.  37.  and  29) .  . 

172.  It  is  established  to  the  satisfaction  of  the  Board  that  the  amount 
necessary  for  instream  reservations  for' the  streams  and  their  stretches  is  the 
twentieth  percentile  of  the  flow  of  the  streams  from  January  1  through  April  30  and 
October  1  through  Decerber  31. and  the  fiftieth  percentile  flov/  of  the  streams  from 
May  1  through  Septeirber  30.  Flow  data  were  not  available  to  the  Board  and  it 

is  thp  Board's  intent  that  the  Department  of  Fish  and  Game  document  the  reservation 
by  use  of  U.S.G.S.  data  or  other  acceptable  data. 

Amount  for  Instream  Reservations  for  "Spring"  Creeks  that  are  Tributaries  of  the 
Yellowstone  River 

173.  The  Department  of  Fish  and  Game  lias  requested  an  instream  reservation 
for  the  following  tributaries  of  the  Yellcn-zstone  River: 
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a)  Armstrong  Spring  Creek  -  From  mouth  to  origin 

b)  Nelson  Spring  Creek  -  From  mouth  to  origin 

c)  McDonald  Spring  Creek  -  From  mouth  to  the  norther  boundary 
of  Section  32 

d)  Emigrant  Spring  Creek  -  From  m.outh  to  origin  * 
(Application  No.  1781-r) . 

174.  Evaluations  of  the  above  listed  streams  were  based  on  the 
concept  of  "Blue-Ribbon  Stream  Classification"  (DFG-1781-r,  Exh,  1). 

175.  The  fish  species  present  in  the  above  listed  streams  includ 
brown  and  brook  trout,  rainbow,  cutthroat,  rainbow-cutthroat  hybrids 
and  whitefish  (DFG-1731-r,  Exh.  1,  pp.  21,  53.  50,  and  42). 

176.  The  wildlife  species  present  in  the  areas  of  the  above  list 
streams  include  beaver,  muskrat,  mink,  marten,  river  otter,  ducks  and 
bald  eagles  (DFG-1731-r,  Exh.  1.  pp.  21,  53,  50,  and  42). 

177.  Instream  flows  are  necessary  to  maintain  these  highly  pro- 
ductive spring  creeks  and  the  excellent  trout  population  they  support 
(DFG-1781-r,  Exh.  1,  pp.  21,  58,  50,  and  42). 

178.  Instream  flows  are  necessary  to  provide  potential  spawning 
runs  (DFG-1781-r,  Exh'.  1,  pp.  21.  58,  50  and  42).      ^ 

179.  It  is  established  to  the  satisfaction  of  the  Board  that  th< 

amount  necessary  for  the  purpose  of  the  instream  reservations  for  th« 

above  listed  streams  is  the  tenth  percentile  flow  of  the  streams  dur] 

the  periods  of  January  1  throughAprii  31  and  October  1  through  Decemb( 

31  and  the  fiftieth  percentile  flow  of  the  streams  during  the  period 

of  l-fay   1  through  September  30.  Flow  data  were  not  available  to  the  Board 
and  it  is  the  Board's  intent  that  the  Department  of  Fish  and  Game  document  the 

the  reservation  by  use  of  U.S.G.S.  data  or  other  acceptable  data. 
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Amount  of  the  Instream  Reservation  in  Upper  Reach  of  Yellowstone  River 

180.  The  Department  of  Fish  and  Game  has  requested  an  instream 

reservation  in  the  upper  reaches  of  the  Yellowstone  River  (Application 

No.  1781-r). 

at  Corwin  Springs 

181.  Although  the  Fish  and  Game  has  provided  U.S.G.S.  data/ and 

instream  requests  for  the  Yellowstone  River  near  Tom  Miner  Creek  and 

at  Emigrant,  it  is  the  intent  of  the  Board  that  the  instreaa  reservation 

of  the  Fish  and  Game  be  measured  at  the  U.S.G.S.  station  near  Livingston. 

182.  Evaluations  of  the  flow  data  on  the  uoper  reach  of  the 
Yellowstone  River  were  based  on  the  Blue  Ribbon  Stream  concept,  U.S.G.S. 
gauging  data,  flow  requirements  of  the  lower  Yellowstone,  current  bio- 
logical data  and  streamflow  frequency  data  (DFG-1781-r,  Exh.  1,  pp. 

74,  76  and  78). 

183.  The  fish  species  present  in  the  upper  Yellowstone  River  include 
cutthroat,  rainbow,  brown  trout,  brook  trout,  rainbow-cutthroat  hybrids 
(DFG-1781-r,  Exh.  1,  pp.  74,  76). 

184.  The  wildlife  species  present  in  the  upper  reach  of  the  Yellow- 
stone River  include  beaver,  marten,  muskrat ,  river  otters,  raccoon, 
deer,  pheasant,  ducks,  geese,  bald  eagles  and  blue  heron  (DFG-1781-r, 
Exh.  1,  pp.  74  and  76) . 

185.  An  instream  flow  is  necessary  to  preserve  and  maintain  fish 
and  wildlife  populations  at  current  levels  (DFG-1781-r,  Exh.  1,  pp. 
75  and  77). 

186.  An  instream  flow  is  necessary  to  maintain  the  physical  char- 
acteristics of  the  stream  channel  through  adequate  sediment  transport 
and  bedload  movement  (DFG-1731-r,  Exh.  1,  pp.  22  and  74-77). 

187.  An  instream  flow  is  necessary  for  nesting,  incubation,  spawning 
and  rearing  purposes  (DFG-1781-r,  Exh.  1.  pp.  22  and  74-77). 
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138.  It  is  established  to  the  satisfaction  of  the  Board  that  the  amount 
necessary  for  the  purpose  of  the  instream  reservation  in  the  upper  reach  of  the 
Yellowstone  River,  as  measured  at  Livingston,  is  aporoxiinately  the  twentieth  per- 
centile for  the  period  between  January  1  through  April  30  and  October  1  through 
Deceniser  31  and  approximately  the  ninety- fifth  percentile  for  the  period  of  I4ay  1 
tlirough  Septenijer  30,  plus  the  dominant  discharge  of  one  24  hour  period  of  13,200 
cfs  and  36,091  af/y.  This  total  reservation  amounts  to  1,879,813  acre-feet  per 
year  with  a  monthly  breakdown  as  follows : 


CFS 

AF/Y 

APFRDX 

Totile 

January 

1,330 

81,760 

20 

February 

1,320 

73,292 

20 

March 

1,350 

82,939 

20 

April 

2,490" 

143,132 

20 

May  (1-13) 

2.500 

49,573 

) 

May  (11-20) 

1,900 

37,677 

) 

95  for  Ma 

May  (21-31) 

4,700 

93,202 

.! 

June  (1-10) 

7,700 

152,693 

) 

June  (11-20) 

9,000 

178,472 

) 

) 

95  for  Ji 

June  (21-30) 

3,000 

158,642 

! 

July  (1-10) 
July  (11-20) 

5,400 
3,800 

107,083 
75,355 

) 
) 

) 

95  for  Ji 

July  (21-31) 

2,500 

49,575 

) 

August  (1-10) 

1,600 

31,728 

) 

95  for  Ai 

August  (11-31) 

2,125 

88,492 

Septenber 

1,555 

92.508 

95 

October 

2,350 

144,463 

20 

Novenber 

1,790 

106,488 

20 

Decenrber 
Average 

1,490 
25,553  cfs 

91,596 
1,843,722  af/y 

20 
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CONCLUSIONS  OF  LAW 

1.  Chapter  8,  Title  39,  R.C.M.  1947,  and  in  particular  Section 
89-890,  R.C.M.  1947,  authorizes  the  adoption  by  the  Montana  Board  of 
Natural  Resources  and  Conservation  of  orders  reserving  water  to  qualified 
applicants  for  reservations  of  '.>/ater. 

2.  If  ordered  adopted,  a  reservation  nust  be  ordered  adopted  in 
accordance  with  Chapter  8,  Title  89,  R.C.M.  1947,  and  any  rules  adopted 
thereunder. 

3.  The  Applicant,  the  Montana  Fish  and  Game  Commission,  is  an 
agency  of  the  State  of  Montana  and  as  such  is  entitled  to  apply  to 
reserve  waters  within  the  State  of  Montana  in  accordance  with  Section 
89-890,  R.C.M.  1947,  and  any  rules  adopted  thereunder. 

4.  All  pertinent  statutes  and  rules  of  the  State  of  Montana  have 
been  adhered  to  in  the  review  of  this  reservation  Application,  both  by 
the  Montana  Department  of  Natural  Resources  and  Conservation  and  by  the 
Montana  Board  of  Natural  Resources  and  Conservation. 

5.  Based  upon  the  above  Findings  of  Fact,  and  specifically  based 
upon  the  conditions,  limitations,  or  modifications  and  partial  denials 
of  the  full  Application  appearing  in  said  Findings,  all  pertinent  crit- 
eria delineated  in  Section  89-890,  R.C.M.  1947,  and  any  rules  adopted 
thereunder  providing  for  the  adoption  of  an  order  reserving  water  have 
been  met .  .  •- 

6.  Nothing  found  herein  has  bearing  upon  the  status  of  water 
rights  claimed  by  the  Applicant  other  than  those  herein  newly  applied 
for,  nor  does  anything  found  herein  have  bearing  on  the  status  of 
claimed  water  rights  of  any  other  party  except  in  relation  to  those 
rights  herein  newly  applied  for,  to  the  extent  necessary  to  reach  a 
conclusion  herein.  • 
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befopj:  the  board  of 

natural  resources  and  conservation 

of  the  state  of  montafia 


IN  THE  MATTER  OF  APPLICATION  FOR 
RESERVATION  OF  WATER  NO.  10006-r 
BY  THE  MONTANA  DEPARTMENT  OF  HEALTH 
AND  ENVIRONMENTAL  SCIENCES 


FINDINGS  OF  FACT  AIJD  CON- 
CLUSIONS OF  LAW  0?  APPLI- 
CATION NO.  1000&-r 


The  above-entitled  matter  came  on  regularly  for  hearing  starting 
on  or  about  August  17,  1977,  in  Billings,  Montana,  before  the  Montanj 
Board  of  Natural  Resources  and  Conservation  and  its  duly  appointed 
Hearing  Examiner,  James  Driscoll.'  The  Applicant  appeared  by  and 
through  its  counsel  of  record,  Hona  Jamison.   The  Montana  Department 
of  Natural  Resources  and  Conservation  appeared  by  and  through  it? 
counsel  of  record,  Richard  Gordon.   The  fourteen  applicant  conservat: 
districts  appeared  by  and  through  their  counsel  of  record,  Garv  Soaei 
The  City  of  Billings  appeared  by  and  through  its  counsel  of  record, 
Calvin  Calton.   Utah  International,  Inc.,  appeared  by  and  through  it! 
counsel  of  record,  Urban  Roth.   The  Intake  Water  Company  appeared  by 
and  through  its  counsel  of  record,  Henry  Loble  and  Boyd  Henderson.  ' 
Montana  Power  Company  appeared  by  and  through  its  counse]  of  record, 
Robert  Woodahl.   The  Montana  Water  Development  Association  appeared 
without  benefit  of  counsel.   Witnesses  were  duly  sworn,  and  oral  and 
documentary  evidence  was  introduced. 

The  Board,  having  read  and  fully  considered  the  complete  record 
makes  the  following  Findings  of  Fact  and  Conclusions  of  Law  relating 
the  Montana  Department  of  Health  and  Environmental  Sciences,  Applica 
No.  10006-r: 


FINDINGS  OF  FACT   ' 

1.  On  November  4,  1976,  the  Montana  Department  of  Health  and  Environmental 
Sciences  applied  for  a  reservation  totaling  6,643,000  acre- feet  of  water  per 
year  (af/y)  for  instream  use  in  the  Yellowstone  River  at  Sidney,  t-fentana  (Map 
DHES-1) .  Table  DHES-1  quantities  this  request  by  reach  of  river  and  month 
(Montana  Department  of  Health  and  Environmental  Sciences,  Application  No.  10006- 
r).  :.  -     ^ 
Findings  Related  to  the  Purpose  of  the  Reservation  (89-890(3) (a)) . 

2.  The  purpose  of  DHES'  reservation  request  for  instream  flow  of  the 
Yellowstone  River  in  to: 

(1)  assure  that  the  v;ater  quality  standards  vdll  not  be  violated  so  as 
to  insure  that  the  Yellowstone  River  remains  suitable  for  public 
water  supplies,  wildlife,  fisFTand  aquatic  life,  agriculture, 
industry,  recreation  and  other  beneficial  uses,  and 

(2)  to  carry  out  the  non-degradation  policy  enunciated  in  Title  69, 
Chapter  45.  R.C.M.  1947  (Tr.  Vol.  7,  p.  2). 

3.  It  is  established  to  the  satisfaction  of  the  Board  that  a  purpose  for 
the  reservation  has  been  shown. 

Findinp.s  Related  to  the  Need  for  the  Reservation  (89-890(3)  (b)) .  ^ 

4.  A  major  effect  of  the  increased  development  of  irrigation,  energy,  and 
municipal  water  supply  facilities  in  the  Yellowstone  River  Basin  will  be  to 
reduce  to  seme  degree  the  streamflow  of  the  Yellowstone  River  (^fontana  Department 
of  Health  and  Environmental  Sciences,  Application  No,  10006-r,  p.  5). 

5.  Dewatering,  a  major  result  of  increased  developcient  in  the  Yellowstone 
River  Basin  reduces  te  stream's  ability  to  transport  and  assimilate  waste, 
decreases  the  sediment  carrying  capacity,  lowers  the  water  level  of  the  river, 
increases  water  temperature,  and  concentrates  the  inorganic  and  trace  elements 
(Tr.  Vol.  5). 
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6.  Because  of  increased  diversions  (dewatering)  from  the  Yellowstone 
River,  increased  v;asteload  discharges  resulting  from  industrial  and  nunicipal 
sources,  and  irrigation  return  flows,  there  is  a  need  for  an  instream  flow 
reservation  in  the  Yella^stone  River  to  maintain  the  v>;aters  of  the  Yellcwstone 
smtable  for  existing  beneficial  uses  (Tr.  Vol.  5). 

7.  Althov^h  the  increase  in  suspended  sediment  during  the  high  flow 
period  detracts  fron  its  nualit;.',  the  qualit"  of  water  in  the  Yellowstone  River 
is  best  at  upstream  sites  and  at  high-flow  period.  There  is  a  general  degradati 
in  the  quality  of  the  river  downstream  to  Sidney  (Tr,  Vol.  5). 

8.  The  quality  of  the  river  is  generally  good  above  Miles  City  and  its 
waters  are  smtable  for  most  uses  throughout  this  reach,  but,  belcw  Miles  City, 
dissolved  solids,  sulphate,  and  suspended  sediment  levels  might  restrict  sane 
uses  in  low  flow  period  due  to  the  marked  lowering  of  water  quality  through  this 
sef^nent. 

9.  An  instream  reservation  is  needed  to  maintain  water  quality  and  to 
offset  the  general  water  degradation  of  the  stream. 

10.  If  sufficient  oxygen  is  maintained  in  the  river,  the  end  products  will 
be  stable  forms  of  carbon,  nitrogen,  sulfur  and  phosphorus,  but  in  the  absence 
of  oxygen,  decomposition  is  inconplete  and  will  be  acconpanied  by  unsightly 
scim,  sludges  and  offensive  odors  (Tr.  Vol.  5). 

11.  Domestic  wastes  require  a  large  amount  of  dissolved  oxygen  ^^Mle 
rivers  naturally  contain  a  limited  quantity  of  dissolved  oxygen  (Tr.  Vol.  5,  p. 
10). 

12.  Streams  have  a  natural  ability  to  assimilate  a  certain  amount  of 
organic  waste,  including  that  from  domestic  wastewater  treatment  facilities  (Tr 
Vol.  5.  p.  12). 

13.  If  the  stream  flow  is  reduced,  a  municipality  may  have  to  increase  itJ 
degree  of  wastewater  treatment  with  resultant  increases  in  associated  costs  in 
order  to  prevent  pollution  of  the  receiving  state  waters  (Tr.  Vol.  5,  p.  12). 
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14.  There  is  a  need  for  an  instream  reservation  in  order  for  t±ie  Yellowstone 
River  to  maintain  enough  water  for  dillution  of  industrial  and  romicipal  discharges. 

15.  The  quality  of  water  is  measured  by  the  total  dissolved  solids  (TDS) 
in  water.  ,      .  " 

16.  The  concentration  factors  noted  above  for  IDS  are  the  result  of  two 
processes: 

1.  The  extraction  of  essentially  pure  water  (nearly  distilled  Hv  plants 
in  their  growth  processes,  which  concentrates  the  dissolved  salts  in 
the  water  remaining  in  the  soil ,  and 

2.  The  leaching  of  additional  salts  by  water  as  the  water  percolates 
through  the  soil  i.e.  "salt  pickup"  (Tr.  Vol.  5). 

17.  In  order  to  maintain  a  proper  control  of  the  TDS  and  other  pollutants 
in  the  Yellowstone  River,  an  instream  reservation  is  needed. 

13.  It  is  established  to  the  satisfaction  of  the  Board  that  there  is  a 
need  for  a  reservation. 

Findings  Related  to  the  Amount  of  Water  Necessary  for  the  Purpose  of  the  '■ 
Reservation  (89-890(3) (c)) . 

19.  Both  the  Department  of  Health  and  Environmental  Sciences  and  the 
Department  of  Fish  and  Game  have  requested  reservations  of  instream  flows  in  the 
Yellowstone  River  (Application  Wos.  10,006-r  and  1781- r) . 

20.  Although  the  amount  of  water  frcm  the  Yellowstone  River  that  is  being 
requested  by  the  Department  of  Health  and  Environmental  Sciences  differs  from 
the  amount  of  water  from  the  Yellowstone  River  that  is  being  requested  by  the 
Department  of  Fish  and  Game,  an  instream  water  reservation  in  the  Yellowstone 
River  for  one  of  these  departments  would  amount  to  an  instream  water  reservation 
for  the  other. 

21.  In  establishing  the  amount  of  water  necessary  to  meet  the  purpose  of 
the  instream  water  reservation  of  the  Yellowstone  River  for  the  Department  of 
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HeaLlh  and  othar  instream  applicants,  the  Board  of  Nat'.nral  Resources  has  divided  th 
river  into  four  raaior  gauging  points,  namely: 

a)  the  YellonA?stone  River  at  Sidr»ey; 

b)  the  Yellowstone  River  at  Miles  City; 

c)  the  Yellowstone  River  at  Billings,  and 

d)  the  Yellowstone  River  at  Livin^.ston. 

22.  The  mouth  of  the  Tongue  River  is  at  Miles  City,  Montana  (Tr.  Vol.  5,  pp. 
39  througji  41) . 

23.  The  request  by  the  Montana  Department  of  Health  and  Environmental  Science 
in  the  Yellowstone  River  above  the  mouth  of  the  Big  Horn  River  for  August  through 
April  is  based  on  flov/s  necessary  to  maintain  TDS  at  no  more  than  500  mg/l  in  the 
lower  river  (Tr.  Vol.  5,  follaving  p.  89,  Testimony  of  Thomas,  pp.  38  and  39). 

24.  The  Board  of  Health  and  Ertvirraimental  Sciences  has  adopted  by  reference, 
the  recommended  limits  published  in  the  1962  U.S.  Public  Health  Service  Drinking  Wa 
Standards,  as  water  quality  standards,  and  these  limits  for  TDS  and  S04  were  lised  b 
establish  the  flovTs  in  the  DHES'  reservation  request  (Tr.  Vol.  5,  p.  31). 

25.  Specific  limits  established  by  the  1962  U.S.  Public  Health  and  Service 
Drinking  Water  Standards  for  Total  Dissolved  Solids  (TDS)  are  500  mg/1  (Tr.  Vol.  7, 
p.  7). 

26.  Generally  as  the  flow  of  an  unregulated  stream  like  the  Yellowstone  decre 
the  TDS  increases  (Tr.  Vol.  7,  p.  33). 

27.  According  to  the  Department  of  Health  and  Environmental  Sciences,  water 
quality  standards  for  otlier  criteria  probably  would  not  be  violated  if  sufficient 
water  is  reserved  instream  to  assure  that  the  TDS  standard  of  500  nig/l  is  maintaine 

28.  For  each  month,  flows  were  requested  that  would  maintain  TDS  values  equal 
to  or  less  than  the  500  n^/l  based  on  historical  relationships  between  TDS  and  dis- 
charge. ^ 
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29.  The  Departrnent  of  Healt±i  and  Environmental  Sciences  used  a  regression 
equation  between  total  dissolved  solids  (TDS)  in  milligrams  per  liter  and  monthly 
discharge  in  acre- feet  to  determine  the  needed  minimun  flow  in  the  Yellowstone  River 
for  all  of  the  months  of  the  year  except  May,  June,  and  July  (DHES-10,006-r,  Finding 
49). 

30.  For  I-Iay,  June  and  July,  flows  were  selected  to  represent  7-day,  10-year 
low  flows  which  is  a  standard  used  for  the  design  and  operation  of  waste-water  dis- 
posed systems  (Tr.  Vol.  5,  r>.  38). 

31.  For  those  montlis  which  the  7-day,  10-year  low  flav  is  vised,  the  probability 
of  exceedance  in  which  the  TDS  and  S04  standards  vrould  not  be  violated  are  greater 
than  997.  (Tr.  Vol.  5,  p.  38). 

32.  The  upper  reaches  of  the  Yellowstone  River,  and  in  particular,  above  the 
nDuth  of  the  Big  Horn  River,  are  of  a  higher  water  quality  than  the  lower  reaches  of 
the  Yellowstone  River  (Tr.  Vol.  5,  p.  39).   ,        .   , 

33.  In  order  to  maintain  control  of  the  TDS  concentrations  and  other  water 
quality  standards  throughout  the  entire  Yellowstone  River,  it  is  necessary  for  the 
Department  of  Health  and  Environmental  Sciences  to  have  an  instream  reservation 
throughout  the  entire  Yellowstone  River.  .,  r^- 

34.  It  has  been  established  to  the  satisfaction  of  the  Board  that  an  instream 
reservation  for  the  following  amounts  are  needed  to  satisfy  the  pijrpose  of  the 
reservation  of  the  Department  of  Health  and  Environmental  Sciences.       , 

a)  An  instream  reservation  of  the  Yellowstone  River  at  Sidney,  tiontana,  is 
granted  for  the  following  amounts ; 

1)  A  total  of  5,492,310  acre- feet  per  year  which  is  eqvial  to  the 
total  of  the  eightieth  percentile  of  the  flow  of  the  Yellowstone 
River,  less  deoletions  from  comsumptive  reservations  of  the 
Yellowstone  Basin  above  Sidney,  Montana  is  reserved. 

2)  Tlie  monthly  breakdown  of  this  reservation  is: 
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CFS 

AF/Y 

January 

3.733 

229.831 

February 

4,327 

240.281 

March 

6.778 

416.711 

April 

6.808 

405,031 

May 

11,964 

735,528 

June 

25.140 

1,495,644 

July 

10,526 

647.090 

August 

2.670 

164,166 

September 

3.276 

194.917 

October 

6,008 

369,377 

November 

5.848 

347,920 

December 

^.998 

245,814 

Average  7,586         5,492,310 

b)  An  instream  reservation  of  the  Yellowstone  River  at  Miles  City,  Nbntana, 

is  granted  for  the  following  amounts : 

1)  A  total  of  5,573,892  acre-feet  per  year  which  is  equal  to  the  total 
of  the  eightieth  percentile  of  the  month  by  month  flotv  of  the 
Yellowstone  River,  less  depletions  from  other  reservations  of 

the  Yellowstone  Basin  above  Milies  City,  Montana,  and  inclusive  of 
Miles  City,  is  reserved. 

2)  The  monthly  breakdown  of  this  reservation  is: 

CFS  AF/Y 


January 

3,829 

235,400 

February 

3.998 

221,995 

March 

6,359 

390.929 

April 

5,848 

347,957 

May 

12,280 

754,904 

June 

26.138 

1,557,980 

July 

10,278 

631.856 

'.—V-/ 
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CFS 

AF/Y 

August 

3.862 

237.415 

Septerrber 

4.338 

266.682 

October 

5,349 

359.578 

Novait>er 

5,508 

327.730 

Deceinber 
Average 

4,009 
7,705 

246,466 
5,578,892 

c)     An  instream  reservation  of  the  Yellowstone  River  at  Billings,  l^fantana,  is 
granted  for  the  folloimig  amounts: 

1)  A  total  of  3,914.458  acre-feet  per  year  of  the  YellarTstone  River 
at  Billings  is  reserved. 

2)  The  nrjnthly  breakdown  of  this  reservation  is  as  follows: 
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CFS 

AF/Y 

January 

-2,489 

153,058 

February 

2,438 

138,186 

March 

2.389 

177.643 

April 

3,589 

213.541 

May  (1-20) 

5.143 

204,006 

May  (21-31) 

12,224 

266,658 

June  (1-7) 

17.268 

239,703 

June  (8-30) 

19,068 

869,707 

July  (1-20) 

10,310 

408,904 

July  (21-31) 

5,510 

120,194 

August 

4,090 

251,457 

Septeiiljer 

3,415 

203.185 

October 

3.589 

220,680 

NoveiTiber 

3,489 

207,592 

Decenber 

2.789 
5,312 

171,501 

Average 

3.846,525 

Plus  dominant  discharge  of  +  34,507  +  648,430  acre-feet  for  one 
24  hour  period 

Total   Reservation     (Av.  5,406     cfs)  3,914,455  af/y 


d)  An  iiistream  reservation  of  che  Yellc.<;stone  Pdver  at  Livingston,  ^bntana, 
is  granted  for  the  following,  amounts: 

1)  A  total  of  1,379,313  acre-feet  per  year  which  includes  the  dominant 
discharge  for  one  24  hour  period  of  13,200  cfs  and, 36,091  acre  feet 
of  the  Yellowstone  River  at  Livingston  is  reserved.  For  May,  June, 
July,  August  and  Septenber,  this  reservation  is  aoproximately  the 
ninety- fifth  percentile  fla^/.  For  the  seven  other  montti.'  the  re- 
servation amounts  to  approximately  the  twentieth  percentile  flow. 

2)  The  nonthly  breal<down  of  this  reservation  is: 

AF/Y         APPROX.  TUiJ-e 

81,760  20 

-  73,292  20 

82,989  20 

148,132  20 


CFS 

Janiiary 

1.330 

February 

1.320 

March 

1.350 

April 

2,490 

May  (1-10) 

2,500 

May  (11-20) 

1,900 

May  (21-31) 

4,700 

June  (1-10) 

7,700 

June  (11-20) 

9.000 

June  (21-30) 

8.000 

July  (1-10) 

5.400 

July  (11-20) 

3.800 

July  (21-31) 

2.500 

August  (1-10) 

1,600 

August  (11-31) 

2,125 

Septenber 

1.555 

October 

2,350 

49,575 


i 


37,677  )  95  for  May 


93,202 


] 


152,693  ) 

178,472  )     95  for  June 


158,642 


! 


107,033  ) 

73.355  )     95  for  July 

) 

49.575  ) 

31,728  ) 

95  for  August 


88.492 

92,508  95 

144,463  20 
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CFS 

AF/Y 

APPROX.  %  tile 

Novertiber 

1,790 

106.488 

20 

Decenber 

1.490 

2,553  cfs 
the  Public  Interest 

91,596 

20 

Average 
Findings  Related  to 

1,843,722 
(39-890(3) (d)). 

af/y 

.    '                 , 

35.  The  instream  reservation  flai/  request  of  the  DKES  is  in  the  public  interest 
since  it  will  assure  that  the  specific  standards  established  by  the  DHES  to  protect 
water  quality  for  beneficial  uses  will  not  be  violated  (Tr.  Vol.  5).        ' 

36.  The  instream  reservation  flow  request  of  DHES  is  in  the  public  interest 
since  the  flows  requested  will  also  assure  that  the  Yellowstone  River  can  safely 
dilute  and  assimilate  waste  from  industry,  municipalities  and  non-point  sources 
(Tr.  Vol.  5). 

37.  Tne  instream  reservation  flow  request  of  DHES  is  in  the  public  interest 
since  it  will  protect  fish  and  aquatic  life,  water  fowl,  furbearers,  and  recreation- 
ists  from  the  adverse  impacts  of  dewatering  on  water  quality  (Tr .  Vol .  5) . 

38.  It  is  established  to  the  satisfaction  of  the  Board  taat   instream  re- 
servation in  the  amounts  stated  above  are  in  the  public  interest. 


'■'(;,. 
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CONCLUSIONS  OF  LAW 

1.  Chapter  8,  Title  89,  R.C.M.  1947,  and  in  particular,  Section  89-890, 
R.C.M.  1947,  authorize  the  adoption  by  the  Montana  Board  of  Natural  Resources 

and  Conservation  of  orders  reserving  water  to  qualified  applicants  for  reservation 
of  water. 

2.  If  ordered  adopted,  a  reservation  itust  be  ordered  adopted  in  accordance 
with  Chapter  8,  Titla  89,  R.C.M.  1947,  and  any  rules  adopted  thereunder. 

3.  The  Applicant,  Montana  Department  of  Health  and  Environmental  Sciences, 
is  an  agency  of  the  State  of  Montana  and  as  such  is  entitled  to  apply  to  reserve 
waters  within  the  State  of  Montana  in  accordance  with  Section  89-890  R.C.M.  1947, 
and  any  rules  adopted  thereunder. 

4.  All  pertinent  statutes  and  rules  of  the  State  of  Montana  have  been  ad- 
hered to  in  review  of  this  reservation  application,  both  by  the  Montana  Department 
of  Natural  Resources  and  Conservation  and  by  the  Montana  Board  of  Natural  Resources 
and  Conservation. 

5.  Based  upon  the  above  Findings  of  Fact,  and  specifically  based  upon  any 
condition,  limitation,  or  modification  of  the  full  application  appearing  in  said 
Findings,  all  pertinent  criteria  delineated  in  Section  89-890,  R.C.M.  1947,  and 
any  rules  adopted  thereunder  providing  for  the  adoption  of  an  order  reserving 
water  have  been  met. 

6.  Nothing  found  herein  has  bearing  upon  the  status  of  water  rights 
claimed  by  the  Applicant  other  than  those  herein  newly  applied  for,  nor  does 
anything  found  herein  have  bearing  on  the  status  of  claimed  water  rights  of  any 
other  party  except  in  relation  to  those  rights  herein  newly  applied  for,  to  the 
extent  necessary  to  reach  a  conclusion  herein. 
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BEFORE  THE  BOARD  OF 
NATURAL  RESOURCES  AND  CONSERVATION 
OF  THE  STATE  OF  MONTANA 


IN  THE  MATTER  OF  APPLICATION  FOR 
RESERVATION  OF  WATER  OF  THAT  PORTION 
OF  NORTH  CUSTER  CONSERVATION  DISTRICT 
APPLICATION  NO.  9947 -r42M  DEALING 
WITH  INSTREAM  FLOW 


FINDINGS  OF  FAC^  AND  CON- 
CLUSIONS OF  LAW  0^  APPLI- 
CATION NO.  9947 -r42M 


The  above-entitled  natter  cane  on  regularly  for  hearing  starting 
on  or  about  September  8,  1977,  in  Billings,  Montana,  before  the  Montana 
Board  of  Natural  Resources  and  Conservation  and  its  duly  appointed 
Hearing  Examiner,  James  Driscoll.   The  Applicant  appeared  by  and  through 
its  counsel  of  record,  Gary  Spaeth.   The  Montana  Department  of  Natural 
Resources  and  Conservation  appeared  by  and  through  its  counsel  of  re- 
cord, Richard  Gordon.   The  !'Iontana  Department  of  Health  and  Environ- 
mental Sciences  appeared  by  and  through  its  counsel  of  record,  Mona 
Jamison.   The  Montana  Department  of  Fish  and  Game  appeared  by  and 
through  its  counsel  of  record,  F.  Woodside  Wright  and  Clayton  Kerron. 
Utah  International  Inc.  appeared  by  and  through  its  counsel  of  record, 
Urban  Roth.   The  Montana  Power  Company  appeared  by  and  through  its 
counsel  of  record,  Robert  Woodahl.   Intake  Water  Company  appeared  by 
and  through  its  counsel  of  record,  Henry  Loble.   The  Montana  Wildlife 
Federation  appeared  by  and  through  its  counsel  of  record,  William 
Madden.   Trout  Unlimited  and  the  Federation  of  Fly  Fisherman  appeared 
by  and  through  their  counsel  of  record,  James  Goetz.   The  Environmental 
Information  Center  appeared  by  and  through  its  counsel  of  record, 
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William  Leapharn,  Jr.   '.vi-.-.-o.iio  ..ai-vi  .._!_  j-.vorn,  and  oral  aau 
documentary  evidence  was  introduced. 

The  Board,  having  read  and  fully  considered  the  complete  record, 
makes  the  following  Findings  of  Fact  and  Conclusions  of  Law  relating 
to  the  portion  of  the  North  Custer  Conservation  District,  Application 
No.  9947 -r42M  for  instream  flow: 
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FIiTOIiN'G  OF  FACTS 

1.  The  ^torth  Custer  Conservation  District  has  applied  for  a  ndninum- 
flow  instream  reservation  of  4,000  cubic  feet  per  second  (cfs)  for  the 
mainstem  of  the  Yellov'stone  River  at  the  Kinsey  #1  pumping  station  (North 
Custer  Conservation  District,  Application  Mo.  9947-r42Jl,  p. 7). 

Findings  Related  to  the  Purpose  of  the  Reservation  (39-890(3) (a))     ' 

2.  The  purpose  of  the  reservation  is  to  maintain  a  mi^mi  im  flow  at  the 
Kinsey  #1  pumping  station  during  the  irrigation  season  in  order  to  help  pre- 
vent increased  punping  costs  due  to  low  water  levels  (North  Custer  Conser- 
vation District,  Application  No.  9947-r4Z-l,  p.  7). 

3.  It  is  established  to  the  satisfaction  of  the  Board  that  a  purpose 
of  the  reservation  has  been  shown.  " 

Findings  Related  to  the  Need  for  the  Reservation  (89-390(3) (b)) 

4.  A  reservation  of  water  is  needed  because  it  will  secure  a  priority 
date  for  future  developments  that  is  earlier  than  the  priority  dates  such 
developments  would  have  if  permits  were  obtained  iiiinediately  before  construc- 
tion or  use  began  (North  Custer  Conservation  District,  Application  No.  9947- 
r42M,  p.  7). 

;  5.  A  reservation  of  water  is  needed  because  there  is  conpetition  for 
water  in  the  Yellowstone  Basin  which  may  affect  the  ability  of  the  Applicant 
to  obtain  a  water  right  by  permit  in  the  future  (North  Custer  Conservation 
District,  Application  No.  9947-r42M,  p. 2). 

6.  Existing  punping  plants  need  a  specific  minimum  water  level  to 
operate  efficiently  (North  Custer  Conservation  District,  ^plication  9947 
-r4211,  p.  7). 
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7.  It  is  established  to  the  satisfaction  of  the  Board  that  a  need 
for  a  minimun-flow  instream  reservation  Inas  been  shc.vn  by  the  North 
Custer  Conservation  District. 

Findings  Related  to  the  Amount  of  Water  Necessary  for  the  Purpose  of  the 
Reservation  (89-390  (3)  (c)). 

8.  August  and  September  are  generally  the  critical  months  for  irrigatia 
water  dij^ply  in  the  lCTt>«r  Yellca-Tstone  River  (Draft  EIS,  Vol.  II,  p. 277). 

'9.  The  U.S.G.S.  stream  gauge  at  utiles  City  is  less  than  10  miles 
upstream  from  the  ICinsey  fl  pumping  station.  No  large  inflo\i7  or  diversion 
is  apparent  in  the  reach  of  the  river  between  the  gauging  and  pumping 
stations  (Draft  EIS,  Vol.  I,  p.  47). 

10.  An  instream  reservation  of  jiie  eightieth  percentile  flow  less  deple- 
tions has  been  granted  to  the  Department  of  Health  and  Environmental  Sciences 
and  the  Cooniission  of  Fish  and  Game  for  the  Yellowstone  River  at  >!iles 
City  (Board  Order  #    ) 

11.  The  instream  reservation  mentioned  in  Finding  ,^^13  is  sufficient 
to  satisfy  the  need  and  the  purpose  of  the  instream  request  of  the  North 
Custer  Conservation  District. 

12. It  is  established  to  the  satisfaction  of  the  Board  that  the  amount 
of  water  necessary  for  the  purpose  of  the  instream  reservation  of  the  North 
Custer  Conservation  District  is  4000  cubic  feet  per  second  (cfs)  and 
that  the  reservation  is  to  be  concurrent  \d.th  the  instream  reservations 
of  the  Department  of  Health  and  Enviromental  Sciences  and  the 
Coranission  of  Fish  and  Game  in  the  Yellowstone  River  at  Miles  City. 
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FinJiuss  Related  to  Lhe  Public  Interest  (89-890(3) (d)) 

13.  An  instream  reservation  of  AOOO  cfs  \irould  provide  adequate 
water  to  properly  operate  the  puirps  at  the  ICinsey  y/1  pumping  station  (North 
Custer  Conservation  District  Application  7,o.   9947-r42<l) 

14.  Without  an  instream  reservation  to  orovide  an  adequate  flov;  of 
vater  in  the  Yellowstone  River  it  is  possible  that  the  North  Custer  Con- 
servation District  vvould  either  have  to  replace  the  oumps  at  the  /insey 
#1  putrping  station  or  abandon  valuable  irrigated  land. 

15.  It  is  established  to  the  satisfaction  of  the  Board  that  an 
instream  reservation  of  4000  cfs  of  the  flow  of  the  Yellowstone  River 
at  the  Kinsey  i'l  punping  station  is  in  tiie  public  interest. 
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BEFORE  TKE  BOARD  OF 
NATURAL  RESOURCES  AND  CONSERVATION 
OF  THE  STATE  OF  MONTANA 


IN  THE  MATTER  OF  APPLICATION  FOR 
RESERVATION  OF  WATER  NO.  12334-03-r 
BY  THE  UNITED  STATES  BUREAU  OF  LAND 
MANAGEMENT 


FINDINGS  OF  FACT  AND  CON- 
CLUSIONS OF  LAW  C"  APPLI- 
CATION NO.  12334-03-r 


The  above-entitled  matter  came  on  regularly  for  hearing  starting 
on  or  about  September  21,  1977,  in  Billings,  Montana,  before  the 
Montana  Board  of  Natural  Resources  and  Conservation  and  its  duly 
appointed  Hearing  Examiner,  James' Driscoll.   The  Applicant  appeared 
by  and  through  its  counsel  of  record,  Thomas  Gai.   The  Montana  Depart- 
ment of  Natural  Resources  and  Conservation  appeared  by  and  through  its 
counsel  of  record,  Richard  Gordon.   The  Montana  Department  of  Health 
and  Environmental  Sciences  appeared  by  and  through  its  counsel  of 
record,  Mona  Jamison.   The  Montana  Department  of  Fish  and  Game  appears 
by  and  through  its  counsel  of  record,  F.  Woodside  Wright  and  Clayton 
Herron.   The  fourteen  applicant  conservation  districts  appeared  by 
and  through  their  counsel  of  record,  Gary  Spaeth.   Utah  International, 
Inc.,  appeared  by  and  through  its  counsel  of  record.  Urban  Roth.   In- 
take Water  Company  appeared  by  and  through  its  counsel  of  record,  Hem 
Loble.   Witnesses  were  duly  sworn,  and  oral  and  documentary  evidence 
was  introduced. 

The  Board,  having  read  and  fully  considered  the  complete  record, 
makes  the  following  Findings  of  Fact  and  Conclusions  of  Law  relating 
to  the  U.S.  Bureau  of  Land  Management,  Application  No.  12334-03-r: 
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FINDIICS  OF  FACT 

1.  The  U.S.  Bureau  of  Land  Management  has  applied  for  a  reservation  of 
1,093  acre-feet  of  water  per  year  (af/y)  with  an  average  diversionary  flow  rate 
of  4.60  cubic  feet  per  second  (cfs)  from  the  Powder  River  to  be  used  to  irrigate 
549  acres.  Water  would  be  diverted  between  May  15  and  Septernber  15.  In  order 
to  divert  1,098  acre- feet  during  this  period,  a  continuous  diversion  of  the 
requested  4.60  cfs  would  be  necessary  (U.S.  Bureau  of  Land  I'lanageiiient ,  Application 
No.  12334-03-r,  p.  2). 

Findings  Related  to  the  Purpose  of  the  Reservation  (89-890(3) (a)) . 

2.  The  purpose  of  this  reservation  is  to  ensure  that  water  will  be  avialable 
for  the  expected  expansion  of  irrigation  on  federal  lands  by  the  U.S.  Bureau  of 
Land  ?lanagenient  (U.S.  Bureau  of  Land  Management,  Application  No.  12334-03-r,  p. 

1). 

3.  It  is  established  to  the  satisfaction  of  the  Board  that  a  purpose  of 
the  reservation  has  been  shown  (Finding  2) . 

Findings  Related  to  the  Need  for  the  Reservation  (89-890(3) (b)). 

4.  Regulations  and  U.S.  Bureau  of  Land  Management  policy  covering  the 
authorization  of  nwre  intensive  agricultural  management  of  the  public  lands 
under  the  1976  Federal  Land  Policy  and  Management  Act  have  yet  to  be  developed. 
Funds  needed  to  develop  the  lands  described  in  the  Application  will  not  be 
available  at  least  until  after  such  regulations  are  developed  (Tr.  Vol.  19, 
following  p.  146,  Testimony  of  Newnan  C.  \^hittington,  p.  3). 

5.  No  water  would  be  put  to  a  beneficial  use  before  1990  (U.S.  Bureau  of 
Land  Management,  Application  No.  12334-03-r). 

6.  The  Applicant  does  not  know  v^en  all  of  any  reservation  that  might  be 
granted  would  be  put  to  a  beneficial  use  (Tr.  Vol,  19,  Cross  of  Vlhittington ,  p. 
158). 
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7.  It  is  possible  thac  water  reserved  for  this  application  would  never  be 
put  to  a  beneficial  use  (Tr.  Vol.  19,  Cross  of  l^Jhittington,  p.  158). 

8.  The  need  for  the  reservation  is  speculative  and  is  not  si^jported  by 
sufficient  evidence. 

9.  It  has  not  been  established  to  the  satisfaction  of  the  Board  that  the 
Applicant  has  shown  that  there  is  a  need  for  this  reservation  (Findings  4  through 
10). 

Findings  Related  to  the  Amount  of  Water  Necessary  for  the  Purpose  of  the 
Reservation  (89-890(3) (c)) . 

10.  No  significant  additional  irrigation  development  can  occur  in  the 
Powder  River  Subbasin  unless  storage  is  developed  and  made  available  to  irrigator 
at  a  price  they  can  afford  (Draft  EIS ,  Vol .  II ,  p .  248 ;  Finding  1) . 

11.  The  Applicant  has  no  plans  for  the  provision  of  such  needed  storage  in 
the  Powder  River  Subbasin. 

12.  The  potential  for  development  of  additional  storage  in  the  Pcwder 
River  Subbasin  is  uncertain,  and  it  is  unlikely  that  any  future  storage  that  may 
be  built  would  provide  irrigation  water  at  a  cost  irrigators  could  afford  (Tr. 
Vol.  32,  following  p.  86,  Testiinony  of  Phil  Gibbs,  pp.  13  through  18;  Tr.  Vol. 
32,  following  p.  27,  Testimony  of  Olin  Kalmback,  pp.  16  through  18). 

13.  ito  reservation  for  full- service  irrigation  can  be  granted  for  water 
from  the  Powder  River  because  no  water  is  currently  available  for  such  irrigatioi 
and  because  it  has  not  been  shown  that  water  sufficiently  inexpensive  for  full 
service  irrigation  will  ever  be  available  from  the  Powder  River  (Findings  10 
through  12) . 

14.  It  has  not  been  established  to  the  satisfaction  of  the  Board  that  any 
amount  of  water  is  necessary  for  the  purpose  of  a  reservation  for  which  there 
is  no  need  and  for  which  development  would  be  inpossible  without  storage,  when 
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such  storage  is  neither  available  nor  proposed  to  be  made  available  (Findings  9 
through  13) .  .   . 

Findinp,s  Related  to  the  Public  Interest  (89-890(3)  (d))  . 

15.  It  has  not  been  established  to  the  satisfaction  of  the  Board  that  it 
is  in  the  public  interest  to  grant  a  reservation  for  which  there  is  no  need  and 
for  which  no  water  should,  or  can,  be  reserved  (Findings  9  through  14). 

CONCLUSIONS  OF  LAW 

1.  Chapter  8,  Title  89,  R.C.M.  1947,  and  in  particular,  Section  89-890, 
R.C.M.  1947,  authorize  the  adoption  by  the  ^tontana  Board  of  Natural  Resources 

and  Conservation  of  orders  reserving  water  to  qualified  applicants  for  reservation 
of  water. 

2.  If  ordered  adopted,  a  reservation  mist  be  ordered  adopted  in  accordance 
with  Chapter  8,  Tilte  89,  R.C.M.  1947,  and  any  rules  adopted  thereunder. 

3.  The  Applicant,  the  U.S.  Bureau  of  Land  Management,  is  an  agency  of  the 
United  States  and  as  such  is  entitled  to  apply  to  reserve  waters  within  the  State 
of  Montana  in  accordance  mth  Section  89-390,  R.C.M.  1947,  and  any  rules  adopted 
thereunder . 

4.  All  pertinent  statutes  and  rules  of  the  State  of  Itontana  have  been 
adhereed  to  in  the  review  of  this  reservation  application,  both  by  the  Montana 
DeparOnent  of  Natural  Resources  and  Conservation  and  by  the  ?tontana  Board  of 
Natural  Resources  and  Conservation. 

5.  Based  upon  the  above  Findings  of  Fact,  a  pertinent  criterion  for  the 
adoption  of  an  order  reserving  water  as  delineated  in  Section  89-890(3) (b) ,  R.C.M. 
1947,  has  not  been  met,  to  wit:  it  has  not  been  established  to  the  satisfaction 
of  the  Board  that  need  has  been  shewn  for  the  reservation. 

6.  Based  upon  the  above  Findinp.s  of  Fact,  a  pertinent  criterion  for  the 
adoption  of  an  order  reserving  water  as  delineated  at  Section  89-890(3) (c) ,  R.C.M. 


.•?t;d. 


1947,  lias  not  been  net,  to  wit:  it  has  not  been  established  to  the  satisfaction 
of  the  Board  that  any  v/ater  should  be  reserved  for  this  aoplication. 

7.  Based  upon  the  above  Findings  of  Fact,  a  pertinent  criterion  for  the 
adoption  of  an  order  reserving  water  as  delineated  in  Section  89-890(3) (d) ,  R.C.M. 
1947,  has  not  been  met,  to  wit:  it  has  not  been  established  to  the  satisfaction 
of  the  Board  that  the  reservation  is  in  the  public  interest. 

8.  Nothing  found  herein  has  bearing  xspon   the  status  of  water  rights  claims 
by  the  Applicant  other  than  those  herein  newly  applied  for,  nor  does  anything 
found  herein  have  bearing  on  the  status  of  claimed  water  rights  of  any  other  part^ 
except  in  relation  to  those  rights  herein  newly  applied  for,  to  the  extent  necessj 
to  reach  a  conclusion  herein. 
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BEFORE  THE  BOARD  OF 
NATURAL  RESOURCES  AI>ID  CONSERVATION 
OF  THE  STATE  OF  MONTANA 


IN  THE  MATTER  OF  APPLICATION  FOR 
RESERVATION  OF  VJATER  NO.  9942-r430 
BY  THE  HUNTLEY  PROJECT 


FINDINGS  OF  FACT  AND  CON- 
CLUSIONS OF  LAVT  L^  APPLI- 
CATION NO.  9942-r43Q 


The  above-entitled  matter  came  on  regularly  for  hearing  starting 
on  or  about  September  9,  1977,  in  Billings,  Montana,  before  the  Montana 
Board  of  Natural  Resources  and  Conservation  and  its  duly  appointed 
Hearing  Examiner,  James  Driscoll.   The  Applicant  apoeared  without 
benefit  of  counsel.   The  Montana  Department  of  Natural  Resources  and 
Conservation  appeared  by  and  through  its  counsel  of  record,  Richard 
Gordon.   The  Montana  Department  of  Health  and  Environmental  Sciences 
appeared  by  and  through  its  counsel  of  record,  Ilona  Jamison.   The 
Montana  Department  of  Fish  and  Game  appeared  by  and  through  its  counsel 
of  record,  F.  Uoodside  Wright  and  Clayton  Herron.   Witnesses  v;ere 
duly  sworn,  and  oral  and  documentary  evidence  was  introuduced. 

The  Board,  having  read  and  fully  considered  the  complete  record, 
makes  the  following  Findings  of  Fact  and  Conclusions  of  Law  relating 
to  the  Huntley  Project,  Application  No,  9442-r43Q: 

FINDINGS  OF  FACT         ,  , 

1.  The  Huntley  Project  has  applied  for  a  reservation  of  27,372.3  acre-feet 
of  water  per  year  (af /y)  with  a  maxiinum  diverisonary  flow  rate  of  92  cubic  feet 
per  second  (cfs)  from  the  Yellowstone  River  to  be  used  to  irrigate  4,000  acres. 
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On  the  average,  this  request  is  for  a  diversion  of  6.82  acre-feet  per  acre. 

(Huntley  Project,  Application  No.  9442-r43Q) . 

Findings  Related  to  the  Purpose  of  the  Reservation  (89-890(3) (a)) . 

2.  The  purpose  of  this  reservation  is  to  ensure  that  ^vater  will  be  availab] 
for  the  expected  expansion  of  irrigation  on  the  liuntley  Project  (Huntley  Project, 
letter  fron  Paul  Sian,  President,  accompanying  Application  No.  9942-r43Q) . 

3.  It  is  establsihed  to  the  satisfaction  of  the  Board  that  a  purpose 
of  the  reservation  has  been  shown  (Finding  2). 

Findings  Related  to  the  Need  for  the  Reservation  (89-890(3) (b)) . 

A.  Funds  are  not  available  and  it  is  not  known  when,  or  even  if  funds 
will  be  available  for  the  projects. 

5.  Water  will  be  available  for  some  of  the  projects  proposed  with  water 
from  the  Yellowstone  Conservation  District. 

6.  It  has  not  been  established  to  the  satisfaction  of  the  Board  that  the 
Applicant  has  shown  a  need  for  this  reservation  (Findings  4  and  5) . 

Findings  Related  to  the  Amount  of  Water  Necessary  for  the  Purpose  of  the 
Reservation  (89-390(3) (c)) . 

7.  It  has  not  been  established  to  the  satisfaction  of  the  Board  that  any 
amount  of  water  is  necessary  for  the  purpose  of  the  reservation  for  which  there  i 
no  need. 

Findings  Related  to  the  Public  Interest  (89-890(3) (d)) . 

8.  It  has  not  been  established  to  die  satisfaction  of  the  Board  that  it 
is  in  the  public  interest  to  grant  a  reservation  for  which  there  is  no  need, 

CONCLUSIONS  OF  LAW 

1.  Chapter  8,  Title  89,  R.C.M.  1947,  and  in  particular.  Section  89-890, 

R.C.M.  1947,  authorize  the  adoption  by  the  Montana  Board  of  Natural  Resources 

and  Conservation  of  orders  reserving  water  to  qualified  applicants  for  reservati 

of  water. 
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2.  If  ordered  adopted,  a  reservation  must  be  ordered  adopted  in  accordance 
with  Chapter  8,  Title  89,  R.C.M.  1947,  and  any  rules  adopted  thereunder. 

3.  The  Applicant,  the  Huntley  Project,  is  a  political  subdivision  of  the 
State  of  Montana  and  as  such  is  entitled  to  apply  to  reserve  waters  within  the 
State  of  Montana  in  accordance  with  89-890,  R.C.M.  1947,  and  any  rules  adopted 
thereunder. 

4.  All  pertinent  statutes  and  rules  of  the  State  of  Montana  have  been  ad- 
hered to  in  review  of  this  reservation  application,  both  by  the  Montana  Department 
of  Natural  Resources  and  Conservation  and  by  the  Montana  Board  of  Natural  Resources 
and  Conservation,  . 

5.  Based  upon  the  above  Findings  of  Fact,  and  specifically  based  upon  any 
condition,  limitation,  or  modification  of  the  full  application  appearing  in  said 
Findings,  all  pertinent  criteria  delineated  in  Section  89-890,  R.C.M.  1947,  and 
any  rules  adopted  thereunder  providing  for  the  adoption  of  an  order  reserving 
water  have  been  met. 

6.  Nothing  found  herein  has  bearing  upon  the  status  of  water  rights 
claimed  by  the  Applicant  other  than  those  herein  newly  applied  for,  nor  does 
anything  found  herein  have  bearing  on  the  status  of  claimed  water  rights  of  any 
other  party  except  in  relation  to  those  rights  herein  newly  applied  for,  to  the 
extent  necessary  to  reach  a  conclusion  herein. 
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CONCLUSIONS  OF  LAW 

1.  Chapter  8,  Title  89,  R.C.M.  1947,  and  in  particular  Section  89-890, 
R.C.M.  1947,  authorizes  the  adoption  by  the  Montana  Board  of  Natural  Resources 
and  Conservation  of  orders  reserving  water  to  qualified  applicants  for  reservatior 
of  water. 

2.  If  ordered  adopted,  a  reservation  must  be  ordered  in  accordance  with 
Chapter  8,  Title  89,  R.C.M.  1947,  and  any  rules  adopted  thereunder. 

3.  The  Applicant,  Huntley  Irrigation  District,  is  a  political  subdivision  oi 
State  of  Montana  and  as  such  is  entitled  to  apply  to  reserve  waters  within  the 
State  of  Montana  in  accordance  with  Section  89-890,  R.C.M.  1947,  and  any  rules 
adopted  thereunder. 

4.  All  pertinent  statutes  and  rules  of  the  State  of  Montana  have  been  ad- 
hered to  in  the  review  of  this  reservation  application,  both  by  the  Montana 
Department  of  ttatural  Resources  and  Conservation  and  by  the  Montana  Board  of 
Natural  Resources  and  Conservation. 

5.  Based  upon  the  above  Findings  of  Fact,  a  pertinent  criterion  for  the 
adoption  of  an  order  reserving  water  as  delineated  in  Section  89-890(3) (b) ,  R.C.M 
1947,  has  not  been  met,  to  wit:  it  has  not  been  established  to  the  satisfaction 
of  the  Board  that  need  has  been  shown  for  the  reservation.      % 

6.  Based  upon  the  above  Findings  of  Fact,  a  pertinent  criterion  for  the 
adoption  of  an  order  reserving  water  as  delineated  in  Section  89-890(3) (c) ,  R.C.M 
1947,  has  not  been  met,  to  wit:  it  has  not  been  established  to  the  satisfaction 
of  the  Board  that  any  water  should  be  reserved  for  the 

7.  Based  upon  the  above  Findings  of  Fact,  a  pertinent  criterion  for  the 
adoption  of  an  order  reserving  water  as  delineated  in  Section  89-890(3) (d) ,  R.C.M 
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1947,  has  not  been  met,  to  wit:  it  has  not  been  established  to  the  satisfaction  of 
the  Board  that  the  reservation  is  in  the  public  interest. 

8.  Nothing  found  herein  has  bearing  upon  the  status  of  water  rights  claimed 
by  the  Applicant  other  than  those  herein  newly  applied  for,  nor  does  anything  found 
herein  have  bearing  on  the  status  of  claimed  water  rights  of  any  other  party 
except  in  relation  to  those  rights  herein  newly  applied  for,  to  the  extent  necessary 
to  reach  a  conclusion  herein.  I 
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BEFORE  THE  BOARD  OF 
NATUPJ^L  RESOURCES  AND  CONSERVATION 
OF  THE  STATE  OF  MONTANA 


IN  THE  MATTER  OF  APPLICATION  FOR 
RESERVATION  OF  WATER  NO.  12333-r43P 
BY  THE  UNITED  STATES  BUREAU  OF 
RECLAI^TION 


FINDINGS  OF  FACT  A'-^D  CON- 
CLUSIONS OF  LAVJ  OF  APPLI- 
CATION MO.  12333-r43P 


■  The  above-entitled  natter  came  on  regularly  for  hearing  on  or 
about  August  31,  197  7,  in  Billings,  Montana,  before  the  Montana  Board 
of  Natural  Resources  and  Conservation  and  its  duly  appointed  Hearing 
Examiner,  James  Driscoll.   The  Applicant  appeared  by  and  through  its 
counsel  of  record,  Thomas  Cai.   The  Montana  Department  of  Natural 
Resources  and  Conservation  appeared  by  and  through  its  counsel  of  re- 
cord, Richard  Gordon.   The  Montana  Department  of  Health  and  Environ- 
mental Sciences  appeared  by  and  through  its  counsel  of  record,  Hona 
Jamison.   The  Montana  Department  of  Fish  and  Game  appeared  by  and 
through  its  counsel  of  record,  F.  Woodside  Wright  and  Clayton  Herron. 
The  fourteen  applicant  conservation  districts  appeared  by  and  through 
their  counsel  of  record,  Gary  Spaeth.   Utah  International,  Inc., 
appeared  by  and  through  its  counsel  of  record.  Urban  Roth.   The 
Montana  Power  Company  appeared  by  and  through  its  counsel  of  record, 
Robert  Woodahl.   Intake  Water  Company  appeared  by  and  through  its 
counsel  of  record,  Henry  Loble.   Witnesses  were  duly  sworn,  and  oral 
and  documentary  evidence  was  introduced. 
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The  Board,  having  read  and  fully  considered  the  complete  record, 
makes  the  follov/ing  Findings  of  Fact  and  Conclusions  of  Lav;  relating 
to  the  U.S.  Bureau  of  Reclamation,  Application  No.  12333-r43P,  for 
use  on  the  Hardin  Unit: 
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FINDINGS  OF  FACT 

1.  The  U.S.  Bureau  of  Reclamation  haj  applied  for  the  reservation  of 
131,700  acre- feet  of  water  per  year  (af/y)  with  a  maxlraun  diversionary  flow  rate 
of  862  cubic  feet  per  second  (cfs)  from  the  Bighorn  River  in  order  to  provide  a 
full  supply  of  irrigation  water  for  42 , 000  acres  and  a  partial  supply  of  950 
acres  for  use  on  the  Hardin  Unit  (Tr.  Vol.  18,  following  p.  179,  Testimony  of 
DerwDod  Mercer,  p.  2). 

Findings  Related  to  the  Purpose  of  the  Reservation  (89-890(3) (a)) . 

2.  The  purpose  of  the  reservation  request  is  to  ensure  that  water  will  be 
available  for  irrigation  on  the  Hardin  Unit  (U.S.  Bureau  of  Reclannation,  Applicati 
No.  12333-r43P). 

3.  It  is  established  to  the  satisfaction  of  the  Board  that  a  purpose  of 
the  reservation  has  been  shown  (Finding  2) . 

Finding  Related  to  the  Need  for  the  Reservation  (89-890(3) (b)) . 

4.  Congressional  authorization  of  the  allocation  of  water  stored  by 
Yellowtail  Dam  set  aside  stored  water  for  use  on  the  Hardin  Unit  (Tr.  Vol.  19, 
Cross  of  Mercer ,  pp .  66  and  67) . 

5.  Water  is  presently  available  fron  Yellov/tail  Reservoir  for  use  on  the 
Hardin  Unit  (Tr.  Vol.  19,  Cross  of  Mercer,  p.  67). 

6.  There  is  no  evidence  on  the  record  to  show  that  water  may  not  be 
available  in  the  future  from  Yellowtail  Dam  for  use  on  the  Hardin  Unit  (Tr.  Vol. 
19,  Cross  of  Mercer,  p.  67). 

7.  The  reservation  request  is  essentially  duplicative  of  water  already 
set  aside  and  available  for  use  without  the  reservation  (Tr.  Vol.  19,  Cross  of 
Mercer,  p.  66  and  67). 
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8.  It  has  not  been  established  to  the  satisfaction  of  the  Board  that  the 
Applicant  has  shown  that  there  is  a  need  for  this  reservation  (Findings  4  through 

7). 

9.  Although  the  Board  has  not  been  satisfied  that  there  is  a  need  for  a 
water  reservation  as  applied  for,  the  Board  does  recognize  the  existing  water 
rights  of  the  Bureau  of  Reclamation  on  the  Big  Horn  River  in  the  Hardin  Unit. 

10.  The  Board  of  Natural  Resources  encourages  the  Bureau  of  Recldmation  to 
develop  and  implement  its  existing  water  rights  on  the  Big  Horn  River  in  the 
Hardin  Unit. 

Findings  Related  to  the  Amount  of  Water  Necessary  for  the  Purpose  of  the 
Reservation  (89-390(3) (c) ) . 

11.  It  has  not  been  established  to  the  satisfaction  of  the  Board  that  any 
anount  of  water  is  necessary  for  the  purpose  of  a  reservation  for  vMch  there  is 
no  need  (Finding  8). 

Findings  Related  to  the  Public  Interest  (S9-890(3) (d)) . 

12.  It  has  not  been  established  to  the  satisfaction  of  the  Board  that  it 
is  in  the  public  interest  to  grant  a  reservation  for  which  there  is  no  need 
(Finding  8). 

CONCLUSIONS  OF  LAW 

1.  Chapter  8,  Title  89,  R.C.M.  1947,  and  in  particular,  Section  89-890, 
R.C.M.  1947,  authorize  the  adoption  by  the  Montana  Board  of  Natural  Pjesources 

and  Conservation  of  orders  reserving  water  to  qualified  applicants  for  reservation 
of  water. 

2.  If  ordered  adopted,  a  reservation  nust  be  ordered  adopted  in  accordance 
with  Chapter  8,  Tilte  89,  R.C.M.  1947,  and  any  rules  adopted  thereunder. 

3.  The  Applicant,  the  U.S.  Bureau  of  Reclamation,  is  an  agency  of  the 
United  States  and  as  such  is  entitled  to  apply  to  reserve  waters  within  the  State 

of  Montana  in  accordance  with  Section  89-890,  R.C.M.  1947,  and  any  rules  adopted 

thereinder. 
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4.  All  pcr'uLnont  statutes  .ind  rules  of  the  State  of  Montana  have  been 
adhered  to  in  the  review  of  this  reservation  application,  both  by  the  ^-fontana 
Departnent  of  Natural  Resources  and  Conservation  and  by  the  Itontana  Board  of 
Natural  Resources  and  Conservation. 

5.  Based  upon  the  above  Findings  of  Fact,  a  pertinent  criterion  for  the 
adoption  of  an  order  reserving  water  as  delineated  in  Section  89-890 ("^)  G^) ,  R.C.M. 
1947,  has  not  been  met,  to  wit:  it  has  not  been  established  to  the  satisfaction 
of  the  Board  that  need  has  been  shown  for  the  reservation. 

6.  Based  upon  the  above  Findings  of  Fact,  a  pertinent  criterion  for  the 
adoption  of  an  order  reserving  water  as  delineated  in  Section  89-390(3) (c) ,  R.C.M. 
1947,  has  not  been  met,  to  wit:  it  has  not  been  established  to  the  satisfaction 
of  the  Board  that  any  water  should  be  reserved  for  the  U.S.  Bureau  of  Reclaniation 
Hardin  Unit  Project. 

7.  Based  upon  the  above  Findings  of  Fact,  a  pertinent  criterion  for  the 
adoption  of  an  order  reserving  water  as  delineated  at  Section  89-890(3) (d) ,  R.C.M. 
1947,  has  not  been  met,  to  wit:  it  has  not  been  established  to  the  satisfaction 
of  the  Board  that  the  reservation  is  in  the  public  interest. 

3.  Nothing  found  herein  has  bearing  upon  the  status  of  water  rights  claimed 
by  the  Applicant  other  than  those  herein  newly  applied  for,  nor  does  anything 
found  herein  have  bearing  on  the  status  of  claimed  water  rights  of  any  other 
party  esccept  in  relation  to  those  rights  herein  newly  applied  for,  to  the  extent 
necessary  to  reach  a  conclusion  herein. 
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DENIALS 
The  following  Applications,  having  been  reviewed  by  the  Board  of  Natural 
Resources  and  all  testimony  and  evidence  having  been  considered,  are  hereby 
ordered  denied: 

(a)  The  Applications  for  Reservations  of  Water  Nos.  12334-0  -r  through  12334-  -r 
by  the  Applicant,  liiited  States  Bureau  of  Land  Management,  for  instream  water 
reservations  on  the  Boulder  River,  Upper  Deer  Creek,  Lower  Deer  Creek,  Bridger 
Creek,  Stillwater  Creek,  Clarks  Fork  River,  Sage  Creek,  Bluewater  Creek  and  the 
Powder  River,  Bear  Creek  and  Cottonwood  Creek. 

(b)  Application  for  Reservation  of  Water  Wo.  9947-r42M  by  the  North  Custer 
Conservation  District  for  full-service  irrigation  with  78,140  af/y  from  the  Powder 
River  is  ordered  denied. 

(c)  Application  for  Reservation  of  Water  No.  9943-r  by  the  Applicant,  Powder 
River  Conservation  District,  for  full-service  irrigation  of  75,560  af/y  from  the 
Powder  River  is  ordered  denied. 

(d)  Application  for  Reservation  of  Water  No.  12,334-03-r  by  the  Applicant,  liiited 
States  Bureau  of  Land  Management,  for  1,098  acre- feet  of  water  per  year  from  the 
Powder  River  is  ordered  denied, 

(e)  Application  for  Reservation  of  Water  No.  12,334-03-r  by  the  Applicant,  IMted 
States  Bureau  of  Land  Management,  for  200  cfs  of  water  for  instream  use  of  the 

V  •  '<iver  is  ordered  denied. 

.pniication  for  Reservation  of  Water  No.  12,333-r  by  the  Applicant,  United 
States  Bureau  of  Reclamation,  for  131,700  af/y  of  water  from  the  Big  Horn  River 
is  ordered  denied. 

(g)  Application  for  Reservation  of  Water  No.  9942-r43Q  by  the  Applicant,  Huntley 
Irrigation  Project,  is  ordered  denied. 
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BEFORE  THE  BOARD  OF 
NATURAL  RESOURCES  AND  CONSERVATION 
OF  THE  STATE  OF  MONTANA 


IN  THE  MATTER  OF  THE  U.S.  BUREAU  OF 
LAND  MANAGEMENT,  APPLICATION  NO. 
12334-r,  INSTREAM  FLOW  PORTION  ONLY 


) 

)     FINDINGS  OF  FACT  AND  CON- 

)     CLUSIONS  OF  LAW  OF  APPLI- 

)     CATION  NO.  12334-04-r-12334-14-r 

) 


The  above-entitled  matter  came  on  regularly  for  hearing  starting  oi,  or  about 
September  1,   1977,   in  Billings,  Montana,  before  the  Montana  Board  of  Natural 
Resources  and  Conservation  and  its  duly  appointed  Hearing  Examiner,  James  Driscoll 
The  Applicant  appeared  by  and  through  its  counsel  of  record,  Thomas  Gai.     The 
Montana  Department  of  Natural   Resources  and  Conservation  appeared  by  and  through 
its  counsel  of  record,  Richard  Gordon.     The  Montana  Department  of  Health  and 
Environmental   Sciences  appeared  by  and  through  its  counsel   of  record,  Mona 
Jamison.     The  Montana  Department  of  Fish  and  Game  appeared  by  and  through  its 
counsel  of  record,   F.  Woodside  Wright  and  Clayton  Herron.     The  fourteen  applicant 
conservation  districts  appeared  by  and  through  their  counsel   of  record,  Gary 
Spaeth.     Utah  International,   Inc.,  appeared  by  and  through  its  counsel  of  record. 
Urban  Roth.     Montana  Power  Company  appeared  by  and  through  its  counsel  of  record, 
James  Walsh.     Intake  Water  Company  appeared  by  and  through  its  counsel   of  record, 
Henry  Loble.     Witnesses  were  duly  sworn,  and  oral  and  documentary  evidence  was 
introduced.  ' 

The  Board,  having  read  and  fully  considered  the  complete  record,  makes  the 
following  Findings  of  Fact  and  Conclusions  of  Law  relating     to  the  U.S.  Bureau 
of  Land  Management,  Application  No.   12334-04-r  -  12334-14r,   for  instream  flows: 
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U.S.  BUREAU  OF  LAND  MANAGEMENT  RESERVATION  REQUEST  FOR  MAINTENANCE 
OF  RIPARIAN  HABITAT,  LIVESTOCK,  AI'O  WILDLIFE  USES 


SUBBASIN 

SOURCE 

LIVESTOaC  AND 

INS1"<EAM  FLOW 

WILDLIFE  USE 

(cfs) 

AMOUInTT  (af/y) 

Upper 

Boulder  River 

0.53 

25  - 

Yellowstone 

Bridger  Creek 

0.22 

5 

Stillwater  River 

0.62 

25 

Upper  Deer  Creek 

0.10 

5 

Lower  Deer  Creek 

0.2.8 

5 

Yellowstone  River 

2.4 

2'.i 

Clarks  Fork 

Clarks  Fork  Yellow- 

of Yellowstone 

stone  River 

3.8 

25 

Bluewater  Creek 

0.71 

5 

Bear  Creek 

0.60 

5 

Cottonwood  Creek 

0.41 

5 

Five  Mile  Creek 

0.37 

5 

Bighorn 

Sage  Creek 

4.6 

] 

5 

Crooked  Creek 

0.67 

5 

Tongue  River 

Tongue  River 

0.483 

130 

Powder  River 

Powder  River 

4.55 

200 

Mizpah  Creek 

0.574 

3 

(tributaries  of 

Sheep  Creek 

0.63 

3 

Powder  River) 

N.F.  Sheep  Creek 

1.238 

3 

S.F.  Sheep  Creek 

0.224 

3 

Horse  Creek 

0.322 

3 

Meyers  Creek 

0.63 

3 

Locate  Creek 

0.224 

3 

Archdale  Creek 

0.434 

3 

Snov;  Creek 

0.4A8 

3 

C  oal  Creek 

0.896 

3 

Bolocate  Creek 

0.224 

3 

Dislocate  Creek 

0.224 

3 

Ten  Mile  Creek 

1.34^^ 

3 

(tributaries  of 

Little  Powder  River 

0.084 

10 

Little  Powder 

Hay  Creek 

0.14 

3 

River) 

Allison  Creek 

0.434 

3 

Dry  Creek 

0.812 

3 

Horse  Creek 

0.504 

3 

N.F.  Bowers  Creek 

0.112 

3 

Bell  Creek 

0.014 

3 

Wright  Creek 

0.056 

3 

S.F.  VJright  Creek 

0.336 

3 

Ranch  Creek 

0.042 

3 

VJilliairis  Creek 

0.406 

3 

Prarie  Creek 

0.532 

3 
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FINDINGS  OF  FACT 

1.  The  U.S.  Bureau  of  Land  Management  has  requested  reservation  of  instream 
flows  for  livestock  and  wildlife  watering  as  shown  in  table  BLM-1  (U.S.  Bureau 

of  Land  Management,  Application  No.  12334-r). 

Findings  Related  to  the  Purpose  of  the  Reservation  (89-890(3)(a)) . 

2.  The  purpose  of  the  instream  portion  of  the  U.S.  Bureau  of  Land  Management 
application  is  to  establish  minimum  instream  flows  to  protect  riparian  i.Tbitat  ; 
vegetation  on  national  resource  lands  and  to  ensure  sufficient  water  instream 

for  stock  and  wildlife  watering  (U.S.  Bureau  of  Land  Management,  Application  No. 
12334-r). 

3.  It  is  established  to  the  satisfaction  of  the  Board  that  a  purpose  of 
the  reservation  has  been  shown.  - 

POWDER  SUBBASIN 
Findings  Related  to  the  Need  for  the  Reservation  for  the  Powder  Subbasin 
(89-890(3)(b)  and  for  the  Amount  Necessary  for  the  Purpose  (89-890(3)(c)) . 

4.  The  Department  of  the  Fish  and  Game  has  been  given  an  instream  water 
reservation  for  the  Powder  River  for  the  amount  of  the  ninetieth  percentile  flow 
(Board  Order  #1 10(b)). 

5.  Sufficient  amount  of  the  instream  flow  has  been  reserved  for  the  purpose 
of  protecting  wildlife  and  riparian  habitat  fo  the  Powder  River. 

6.  There  has  not  been  shown  a  need  for  an  additional  instream  reservation 
for  the  Powder  River. 

7.  It  has  not  been  established  to  the  satisfaction  of  the  Board  that  need 
for  an  instream  reservation  for  the  Powder  River  has  been  shown. 
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8.  If  the   zone  of  saturation  in  strearnside  vjater  tables  drops  below 
root  depth  for  prolonged  periods,  strearnside  vegetation  dies  and  nevz  seed- 
lings cannot  become  established,  resulting  in  ecosystem  damage  (Tr,  Vol. 
19,  following  p.  146) 

9.  Although  the  U.S.  Bureau  of  Land  Management  did  not  study  stream- 
side  water  tables,  root  depth,  or  any  other  specific  variables  where  instream 
reservations  vere  applied  for,  the  U.S.  Bureau  of  Land  Management  instream- 
flow  request  was  in  part  a  general  attempt  to  reserve  a  sufficient  levol  of 
instream  flow  to  replenish  streams ide  water  tables  and  prevent  such  ripar- 
ian ecosystem  damage  (Tr.  Vol.  19,  following  p.  146). 

10.  Water  is  generally  scarce  in  the  Powder  River  subbasin  and  certain 
anoxjnts  of  water  are  needed  for  watering  of  livestock  and  midlife  and  for 
the  maintenance  of  the  ecological  system  (U.S.  Bureau  of  Land  Management 
Application  No.  12334-r) 

11.  It  is  established  to  the  satisfaction  of  the  Board  that  the  amounts 
of  vster  needed  for  the  purposes  of  the  instream  reservations  for  the 
following  streams  are: 

a)  for  tributaries  of  the  Little  Powder  River  vMch  in- 
include  Hay  Creek,  Allison  Creek,  Dry  Creek,  Horse  Creek, 
N.F.  Bowers  Creek,  Bell  Creek,  \Jright  Creek,  S.F.  Wright 
Creek,  Ranch  Creek,  Williams  Creek,  and  Prarie  Creek 

an  instream  reservation  is  granted  of  one  (1)  cfs  for 
each  named  stream. 

b)  for  tributaries  of  the  Powder  Pdver  which  include 
Mizpah  Cree,  Sheep  Creek,  N.F.  Sheep  Creek,  S.F.  Sheep 
Creek,  Horse  Creek,  I4eyers  Creek,  Locate  Creek, 
Archdale  Creek,  Snow  Creek,  Coal  Creek,  Bo locate  Creek, 
Dislocate  Creek  and  Ten  I"Iile  Creek  an  instream  reserva- 
tion is  granted  of  one  (1)  cfs  for  each  named  stream. 

c)  for  the  Little  Powder  River  an  instream  reservation 
of  tliree  (3)  cfs  is  granted 
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Finding  Related  Lo  the  Reservatiofn  for  the  Powder  Subbasin  Being  in  the 
Public  Interest  (89-890(3) (b)) 

12.  It  has  not  been  established  to  the  satisfaction  of  the  Board 

that  the  U.S.  Bureau  of  Land  !^Ianagement  applied  for  flows  for  the  Powder  River 
is  in  the  public  interest. 

13.  An  instream  reservation  for  the  tributaries  of  the  Powder  River 
and  the  Little  Powder  River  and  for  the  Little  Powder  River  are  in  the  public 
interest  because  of  the  need  for  water  for  watering  of  livestock  and  wildlife. 
(U.S.  Bureau  of  Land  Management  Application  12334-r) . 

14.  It  is  established  to  the  satisfaction  of  the  Board  that  the  instream 
reservations  listed  in  Finding  #12  are  in  the  public  interest. 

TONGUE  SUBBASIN 
Findings  Related  to  the  Need  for  the  Reservation  in  the  Tongue  Subbasin 
89-890(3) (b))  and  for  the  Amount  Necessary  for  the  Purpose  of  the  Reservation 
89-890 (3) (c))  . 

15.  The  Tongue  River  is  controlled  and  regulated  by  the  Tongue  River 
Damand  Reservoir  (Draft  EIS,  Vol.  I,  p. 265). 

16.  The  operation  of  the  Tongue  River  Dam  and  Reservoir  has  provided 
adequate  flows  for  the  protection  of  the  aquatic  resource  and  instream 
flows  in  the  Tongue  River  (Draft  EIS,  Vol.  II.  p274) . 

1 7 .  Operation  of  the  Tongue  River  Reservoir  will  continue  to  provide 
ecosystem  and  economic  benefits.  { 

18.  The  Department  of  Natural  Resources  has  been  granted  a  reservation 
for  the  Tongue  River  (Board  Order  fr  76    ) 

19.  As  stated  in  its  application,  it  is  the  intent  of  the  The  Department 
of  Natural  Resources  to  repair  the  existing  Tongue  River  Dam  and  Reservoir, 

or  to  construct  a  new  Tongue  River  Dam  and  Reseirvoir.  (Department  Of  Natural 
Resources  Application  No.  9942-r42c) 

20.  The  reservation  application  of  the  Montana  Department  of 
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Natural  Resources  and  Conservation  and  the  instream-flow  reservation  application 
of  the  U.S.  Bureau  of  Land  Management  for  the  Tongue  River  are  mutually  exclusive 
(Draft  EIS,  Vol  I,  p.  216). 

21.  It  has  not  been  established  to  the  satisfaction  of  the  Board  that  the 
Applicant  has  shown  that  there  is  a  need  for  an  instream  reservation  of  water  for 
the  Tongue  River. 

22.  It  has  not  been  established  to  the  satisfaction  of  the  Board  that  any 
amount  of  water  is  necessary  for  the  purpose  of  a  reservation  for  which  there  is 
no  need. 

Findings  Related  to  the  Reservation  for  the  Tongue  Subbasin  Being  in  the  Public 
Interest  (89-890(3)(d)) . 

23.  It  has  not  been  established  to  the  satisfaction  of  the  Board  that  it  is 
in  the  public  interest  to  grant  a  reservation  for  which  there  is  no  need. 
Findings  Realted  to  the  Need,  Amount  for  the  Purpose  of  the  Reservation  and  the 
Public  Interest  (89-890(3)(a)(b)(c)) . 

24.  The  Bureau  of  Land  Management  has  requested  an  instream  reservation  for 
5  cfs  from  Five  Mile  and  Crooked  Creeks  (Application  No.  12334-r). 

25.  There  are  no  other  instream  reservations  requested  or  granted  on  Five 
Mile  and  Crooked  Creeks.  ■^ 

26.  An  instream  reservation  is  needed  on  both  of  these  streams  to  ensure 
the  aquatic  habitat  and  to  provide  stock  water  and  wildlife  water. 

27.  It  is  established  to  the  satisfaction  of  the  Board  that  the  need  for 
the  instream  reservation  on  Five  Mile  and  Crooked  Creeks  has  been  shown  and  that 
the  reservation  is  in  the  public  interest.   _ 

28.  It  is  established  to  the  satisfaction  of  the  Board  that  the  amount 
necessary  for  the  purpose  of  the  reservation  on  Five  Mile  and  Crooked  Creeks  is 
5  cfs. 
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Findings  Related  to  the  Need  of  the  Reservation  (89-890(3)(b)) . 
Upper  Yellowstone  Basin  and  the  Clarks  Fork  Yellowstone  Basin 

29.  The  Department  of  Fish  and  Game  has  been  given  an  instream  water  re- 
servation for  the  following  streams: 

(1)  Boulder  River 

(2)  Bridger  Creek 

(3)  Stil Iwater  River 

(4)  Upper  Deer  Creek 

(5)  Lower  Deer  Creek 

(6)  Yellowstone  River 

(7)  Clarks  Fork  River 

(8)  Bluewater  Creek 

(9)  Bear  Creek 

(10)  Cottonwood  Creek 
(n)  Sage  Creek 

(Board  Order  li/llO). 

30.  Sufficient  amount  of  the  instream  flow  has  been  reserved  in  the  streams 
named  in  Finding  29  for  the  purpose  of  providing  wildlife  and  riparian  wildlife 
habitat.  There  has  not  been  shown  a  need  for  an  additional  instream  reservation 
for  the  streams  listed  in  Finding  29. 

31.  It  has  not  been  established  to  the  satisfaction  of  the  Board  that  any 
additional  amount  is  necessary  for  a  reservation  in  the  streams  listed  in  Finding  29. 
Findings  Related  to  the  Public  Interest  (89-890( 3)(d)) . 

33.  It  has  not  been  established  to  the  satisfaction  of  the  Board  that  an 
additional  instream  reservation  to  the  United  States  Bureau  of  Land  Management's 
application  for  flows  in  the  Boulder  River,  Bridger  Creek,  Stillwater  Creek,  Upper 
Deer  Creek,  Lower  Deer  Creek,  Yellowstone  River,  Clarks  Fork  River,  Bluewater  River, 
Bear  Creek,  Cottonwood  Creek  and  Sage  Creek  is  in  the  public  interest. 
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CONCLUSIONS  OF  LAW 

1.  Chapter  8,  Title  89,  R.C.M.  1947,  and  in  particular,  Section  89-890, 
R.C.M.  1947,  authorizes  the  adoption  by  the  Montana  Board  of  Natural  Resources 

and  Conservation  of  orders  reserving  water  to  qualified  applicants  for  reservations 
of  water . 

2.  If  ordered  adopted,  a  reservation  must  be  ordered  adopted  in  accordance 
with  Chapter  8,  Title  89,  R.C.M,  1947,  and  any  rules  adopted  thereunder. 

3.  Ihe  Applicant  is  entitled  to  apply  to  reserve  waters  within  the  State  of 
Nbntana  in  accordance  with  Section  89-890,  R.C.M.  1947,  and  any  rules  adopted 
thereunder . 

4.  All  pertinent  statutes  and  rules  of  the  State  of  Montana  have  been  ad- 
hered to  in  the  review  of  this  reservation  Application,  both  by  the  t'lontana 
Department  of  Nautural  Resources  and  Conservation  and  by  the  Montana  Board  of  Natural 
Resources  and  Conservation. 

5.  Based  upon  the  above  Findings  of  Fact,  and  specifically  based  upon  any 
condition,  limitation,  or  modification  of  the  full  Application  appearing  in  said 
Findings,  all  pertinent  criteria  delineated  at  Section  89-890,  R.C.M.  1947,  and 
any  rules  adopted  thereunder  providing  for  the  adoption  of  an  order  reserving 
water  have  been  met.  — 

6.  Nothing  found  herein  has  bearing  upon  the  status  of  water  rights  claimed 
by  the  Applicant  other  than  those  herein  newly  applied  for,  nor  does  anything  found 
herein  have  bearing  on  the  status  of  claimed  water  rights  of  any  other  party  except 
in  relation  to  those  rights  herein  newly  applied  for,  to  the  extent  necessary  to 
reach  a  conclusion  herein. 
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